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NOTE

for the Coammittes of Translatioan

— e —

Good Faith.

Section 1& o the Code of Obligations reads as fol—
lows: *Every person is bound to act in good faith in ex-
srcising his rights and in psrforming his obliigations*.

Section 18 wes not included In the three Prelimin-
ary Drafts of “he Code of Obligations. It has been pro-
posed 1ni3913 by Mr. d. Padoux, adoptad and inserted in
the fourth Draft (1914), and hencsforth passed without
aqy further daiscussion or alteration.

. Section 18 comes from so:tion 2 of the Civil Code
of Switzerland, the tr:nslation of which it is _l.erally
(Section 2: Chacun est teru a'exercer sss daroits et
d'exécuter ses obiigations selon los rigles ds la honne
foi)d.

Ae T told previously to the Committee, the French
Commissipners are of opinion that th= construction of
this section mist be wide. It the ¥wiss Code, it has
peen put in the very deginning of the Code and governs
1t. Moreover, it is included in the Civil Code and not
in tge Code of Obligations (gemeral provisions of th2
Civil Code applying to the Code of Obligations unless
otherwise specified). At last, thg'vording “gxercer ses
droits®* in French language ha. a wide meaning and may
céver creation, alteration or termination of all juris-

¥

, tic acts. ' : »
The intention of the French Commiscioners, when

’
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including section 18 in the §1amese Code of Obligation;,
has besn undoubtediy tu do the same and to give a general
rule which would be in any vase a guiaance for the Courts
in matter of gnocd faith considered as an sleament of all
Juristic acts. I remind that sectionz 1 to 39 of th;
present ‘'Draft Code of OL_lgatirns are general ones; irf
a 0ivlil Code could have boen bublishzd at one- and the
same time, sections 1 to 32 would come in the begirning «
of sach a Coude, and th= Book on Ohligavions would have
begun by section uo, -

., The construction of the words "exercising his rights®
has not Hesn limited by the draft-men to the 3xercise
of a right already existing, and they have tried to»
point out their intention by the place of the Sesction
in the Codé (as .aade in the Swiss legislation). In their
irtention, sectilon 18 applies to‘all juristic aets, that
is t0 ' say,to the creation, termination or alieration of
rights by a mraifestation of the will of a private
individual (definition given by Dr. Schuster).

The Commitiee hag admitted that it is a part of a
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complste capacity of persons to enjoy a permansnt ocapacity i

to acquire all the speciric rights dotermised by law.

Yor instance, every-body cvnjoys the right to be an owner,
to be a creditor, to endorse a bill or a promisscry note,

to make or receive a gift, eto. And one enjoys such right,

as long as one lives, no matter hu;oxuunisoe them speci-
ficaily by becoming on a certain day the cwner of a g
specific thing, the creditor of a named debtor, the
endorser of such spedifibd promissory note, eto., Or not.
In other words, thes right to be an owner or a oredétor

18 a general Tight, and the right of-A to be the creditor
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of 3 1s the specific applica*ion of his gensral right.
Again for the genesrai right of A to became the possassor
of i bill o” axchange and to olaim paymant of it, which
becomes a specific application of it when apeciric pay -
mant of a billl 1is clained.

This interpretation ie rnot & nex one. Many legis-—
lationt have specified that some P=ople, after having
been senfenced for such or such ofrences, inour a*depriva-—
tion of their civil rights* (what has been called a *oivil
death®). They can rno .onger be or become in the future
owners, creditors, guardians, agents, stc. This can-not
be explainad unless .7 we agrer that civil #ights are
not necessarily specific cnes in givan casas, hut genaral
ones which sre included in *‘ns permanent juristio capacity
of every body.

Now ,the attention of the Prench Commissioners has
been direoted upon th.s point Lhat tha worias v"exorcising

his rights*, which ars ‘he translation of 'exe:ceq&es

droits*, whieh have rot the same extent in Pnglish, language

anc may be® conctructed .n a narrower wey, and consequently
not extended to all juristic actes.

The FPrench Committee quite agres wiith the observation
and is quite prepared to take it irto great cousideratioa,
80 that no misckonstructdon may be made in the future.

I€ the Commtssion of Codification will agree upon
this construction of section 18, no difficul®ies can
arise in the application of the system of good faith
as it stands in the Code of Oblggations. But to insure
suc:: a construction, the Coomittee of Redlction see two
ways: either tc make illustrations under section 18 to
fix the interpretation, or to mod’fy the wording of
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~f B 18 the speciric application of als general right.
Again for the general right of A to bacome the ‘possosaor
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saction 138 “c sni¥arge 1t. ; "

A8 to soction 18, it has bsen objected also that
thervis no sanction expressly spscified.
The position of the ncupstion sew 3 to the Committese

to be as follovws.

»

Section 18 was not intenced to bhe only a statement
of some mordi or thoarotioil, but not practical, dbearing.
Section 18 can be made use of befnre the Law Courts,
because section 19 speciries that every body is presuned
to act in good faith; and this compels one who claims
that another person was not in good faith to bring
evidence that this other ps~=on has actea in bad faith.
If suoh an evidence is conclusively brought, shall ever
a Court enforce a juristic act made in bad fa“th by such
other person? Morsover, section 2C ssys that good faith

is no defence it not ccupled with due carc: it follows

that o2ne is entitled to claim the voldity of a Jugistio
act or contruct by alleging that the other party was not
acting 1. good faith. If good faith is or @ay be a de~
fence, a contrario bah faith is or may be a ground for
cancellation.

Sanctions fBr the gocd or bad feith appear hardly
in the Civil Law. The legislations rTelv uponbhe Conls’

1) to ascertain if there is.good or bad faith,
and}thon satisfieol ihere is bad faith (especially whon

bad faith 1is forbidden by luaw, like under section 2 of

the Swiss Codoe, a contrario);;‘,
~——. @ to cancel a contract or a juristic act far the

bensefiv of the party who was in good faith-and is slways
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demaged by bad faith directed against him. The silsance
orltho Civil Law comes from this fact that questions

of good or bad faith arc always very delicate cues and
mere g estions of facts, and that no Court seems reluc—
tant to consider that tliey arse empowered to cancdl 1in
case of bad falil, 80 much the mors when a provision

of law directly orders parties to act in good faith.

The French Cormittee ere of opinionlthat. with
section 18 the duty and powsr of Courts in this matter
¥1ll be obvious and sufficient. Moreover, in matter
of obligetions, there are special rules, such as:

a) rraudfvhich means always bed faith entails
defective consért and voidability;

| D) Mistaxe as to an escantial element of the con-
tract (which may have besen made on account of the bhad
£aith of the other party) also entails dof;otive con-—
sent and voidability.

It seems that thers 1s no nececsity to provid?'
for a sapecisl sanction of section 18. This would pro-
bably be very diffiocult t» draft, and the other legis-
letions seem to have good reasons not to have dono it,
and to have relied upon the Courts to deel with the

matter after a generasl guidance like section 18.

2yth. August 1920.






