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Section 194. (Draft in English from Vol.79)

» By virtue of an obligation the creditor is entitled to claim performance from
the debtor. The performance may consist in a forbearance.

{References)
¥ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):
2. Jp. Code (1896,98):
3. Gr. Code (1896): * 2471

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.241:
By virtue of an obligation the creditor is entitled to claim performance
from the debtor. The performance may consist in a forbearance.
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Section 195. (Draft in English from Vol.79)

 [I] When the thing which forms the subject of an obligation is described only
in kind, if its quality cannot be determined by the nature of the juristic act or
the intention of the parties, the debtor must deliver a thing of medium
quality.

« [II] If the debtor has done every thing required on his part for the delivery of
such thing, or if he on obtaining the consent of the creditor has designated a
thing for delivery, such thing becomes from that time the subject of the
obligation.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 301
2. Jp. Code (1896,98): * 401
3. Gr. Code (1896): 243

1. Miscellaneous:

{Comments)
The most plausible model for this section would be:

» Japanese Civil Code (1896/98), Art.401:

 [I] In case the thing which is the subject of an obligation is indicated
by its kind (species) only, if the quality cannot be determined from the
nature of the juristic act nor from the intention of the parties
concerned, the debtor must make prestation of a thing of medium
quality.

 [II] In the case of the preceding Paragraph, if the debtor has
completed acts necessary for the prestation of the thing or, with the
consent of the creditor, has indicated the thing for such prestation by
him, such thing shall thenceforth be the subject of the obligation.
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Section 196. (Draft in English from Vol.79)
 [I] If a money debt is expressed in a foreign currency, payment may be made
in Siamese currency.
 [II] The commutation is made according to the rate of exchange current in
the place of payment at the time of payment.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 302, 303
2. Jp. Code (1896,98): [ 403]

3. Gr. Code (1896): * 244
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.244:
 [I] If a money debt expressed in a foreign currency is payable within
the Empire, payment may be made in the currency of the Empire,
unless payment in the foreign currency is expressly stipulated for.
 [II] The commutation is made according to the rate of exchange
,current in the place of payment (d) at the time of payment.
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Section 197. (Draft in English from Vol.79)

» If a money debt is payable in a specific kind of money which is no longer

current at the time of payment, the payment shall be as if the kind of money
were not specified.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):

2. Jp. Code (1896,98): [402 par.2]
3. Gr. Code (1896): * 245
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

* German Civil Code (1896), Sec.245:

» The provisions of the preceding two Articles apply correspondingly

when things belonging to different owners are mixed together so as to
be no longer distinguishable from each other.
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Section 198. (Draft in English from Vol.79)

« If several acts of performance are due in such manner that only one of them
is to be done, the right to elect belongs to the debtor unless otherwise
stipulated.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 213, 214
2. Jp. Code (1896,98): [406]
3. Gr. Code (1896): * 262
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

e German Civil Code (1896), Sec.262:

« If several acts of performance are due in such a manner that only one

of them is required to be done, the right to elect belongs to the debtor
in case of doubt.
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Section 199. (Draft in English from Vol.79)

» [I] The election is made by a declaration of intention to the other party.

 [II] The performance elected is deemed to be the only one due from the
beginning.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):

2. Jp. Code (1896,98): [407 par. 1]
3. Gr. Code (1896): * 263

1. Miscellaneous:

{Comments)

The most plausible model for this section would be:

German Civil Code (1896), Sec.263:

 [I] The election is made by declaration to the other party.

 [II] The performance elected is deemed to be the only one due ab
initio.
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Section 200. (Draft in English from Vol.79)

* [I] If the election is to be made within a period of time, and the party who
has the right of election does not exercise it within such period, the right of
election passes to the other party.

« [II] If no period of time was fixed, when the obligation becomes due, the
party who has not the right of election can notify the other party to exercise
his right of election within a reasonable time to be fixed in such notice.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): #215, 216 [=216 par.1]

2. Jp. Code (1896,98): 408
3. Gr. Code (1896): 264

1. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e The Old Text (1923), Secs.215 and 216:
* Sec.215;
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il
* Sec.216;
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Section 201. (Draft in English from Vol.79)

[I] If a third person is to make the election, it is done by a declaration of
intention made to the debtor, who must inform the creditor.

[I1] If such third person cannot make the election or is unwilling to do so, the
right of election passes to the debtor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 217

2. Jp. Code (1896,98): * 409
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.409:

 [I] In case a third person is to choose, the choice is made by an
expression of intention either to the creditor or to the debtor.

« [II] If the third person cannot or does not wish to choose, the right of
choice belongs to the debtor.
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Section 202. (Draft in English from Vol.79)

 If one of the acts of performance is impossible from the beginning, or if it
subsequently becomes impossible, the obligation is limited to the other act
of performance. This limitation does not arise if the performance becomes
impossible in consequence of a circumstance for which the party not entitled
to elect is responsible.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 279
2. Jp. Code (1896,98): [410
3. Gr. Code (1896): * 265

1. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.265;
 If one of the acts of performance is impossible ad initio, or if it
subsequently becomes impossible, the obligation is limited to the
other acts of performance. This limitation does not arise if the
performance becomes impossible in consequence of a circumstance
for which the party not entitled to elect is responsible.
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Section 203. (Draft in English from Vol.79)

 [I] If a time for performance is neither fixed nor to be inferred from the
circumstances, the creditor may demand the performance forthwith, and the
debtor may perform his part forthwith.

« [II] If a time is fixed, it is to be presumed, in case of doubt, that the creditor
may not demand the performance before that time; the debtor, however,
may perform earlier.

{References)
¥ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 271
4. Miscellaneous: /$.0.75]

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.271;
 [I] If a time for performance is neither fixed nor to be inferred from
the circumstances, the creditor may demand the performance
forthwith, and the debtor may perform his part forthwith.
 [II] If a time is fixed it is to be presumed, in case of doubt, that the
creditor may not demand the performance before that time; the
debtor, however, may perform earlier.

The other miscellaneous source is as follows:

» Sweizerisches Obligationenrecht (1911), Art.75;
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 Istdie Zeit der Erfillung weder durch Vertrag noch durch die Natur
des Rechtsverhaltnisses bestimmt, so kann die Erfillung sogleich
geleistet und gefordert werden.

11 Back to Table of Contents 1



< Previous Section | Next Section =

N3 204

. 5mummmummﬁuum LL@uﬂ’WEJ‘VTa\'iLL@]U‘IAL‘\]']%UI&IM?]’]LG]E]“L!ﬁﬂ‘VT“IJLLa? aﬂ‘Vﬁj Jalyl

Fsunilas aﬂmlmm'mmumstmmmauua’s

. mimmmmL’Jmsm3muiammul,m<m§]m LLauaﬂmmlﬂmsmummmmumi%s
mu’jwaﬂmumﬂLﬂummumimamwmmamaut,aa SRS uunn sl
Fosuannanarminneunstsenl aeldfvunnanadls enafunaiuldlag

UffiutfunsTuilduennan

L

Section 204. (Draft in English from Vol.79)

 [I] If the debtor does not perform after warning given by the creditor after
maturity, he is in default through the warning.

« [II] If a time by calendar is fixed for the performance, the debtor is in default
without warning if he does not perform at the fixed time. The same rule
applies if a notice is required to precede the performance, and the time is
fixed in such manner that it may be reckoned by the calendar from the time
of notice.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 8,323, 324]
2. Jp. Code (1896,98): [ 412]

3. Gr. Code (1896): * 284

4. Miscellaneous: $.0.702

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.284;

« [I] If the debtor does not perform after warning given by the creditor
after maturity, he is in default through the warning. Bringing an action
for the performance and the service of an order for payment in
hortatory process are equivalent to warning.

« [II] If a time by the calendar is fixed for the performance, the debtor is
in default without warning if he does not perform at the fixed time.
The same rule applies if a notice is required to precede the
performance, and the time is fixed in such manner that it may be
reckoned by the calendar from the time of notice.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.102;
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* [I] Ist eine Verbindlichkeit fallig, so wird der Schuldner durch Mahnung

des Glaubigers in Verzug gesetzt.
* [II] Wurde fur die Erfillung ein bestimmter Verfalltag verabredet, oder

ergibt sich ein solcher infolge einer vorbehaltenen und gehorig
vorgenommenen Kiandigung, so kommt der Schuldner schon mit
Ablauf dieses Tages in Verzug.
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Section 205. (Draft in English from Vol.79)

» The debtor is not in default so long as the performance is not effected in
consequence of a circumstance of a circumstance for which he is not
responsible.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98):
3. Gr. Code (1896): * 285

1. Miscellaneous:

{Comments)

The most plausible model for this section would be:
e German Civil Code (1896), Sec.285;

» The debtor is not in default so long as the performance is not effected
in consequence of a circumstance for which he is not responsible.
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Section 206. (Draft in English from Vol.79)
 In obligations arising from an unlawful act, the debtor is in default from the

time when he committed it.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 327

2. Jp. Code (1896,98):

3. Gr. Code (1896): 848 [??]

4. Miscellaneous: Br.962, Fr.1302 [??]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.327;
« yaralduniduinlavazifla ForRadauanainssiasdndouds luwn
ADINNANUADULAY

The other miscellaneous sources are as follows:

 Civil Code of Brazil (1916), Art.962;
 In obligations arising from crime (delicto), the debtor is considered in
default from the time that he perpetrated it.

* French Civil Code (1804), Art.1302;

* [I] When the certain and determinate property which was the object of
the obligation happens to perish, is put out of traffic, or is lost in such
manner that its existence is absolutely unknown, the obligation is
extinguished if the thing have perished, or have been lost without the
fault of the debtor, and before he have been in delay.

« [II] Even when the debtor is in delay, and if he have not been charged
with fortuitous occurrences, the obligation is extinguished in the case
where the thing would equally have perished at the house of the
creditor if it had been delivered to him.

« [III] The debtor is bound to prove the fortuitous occurrence which he
alleges.
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 [IV] In whatsoever manner a thing stolen have perished, or have been
lost, its loss does not exonerate him who has removed it from
restitution of the price.
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Section 207. (Draft in English from Vol.79)

» A creditor is in default if, without legal ground, he does not accept the
performance tendered to him.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 354, * 355

2. Jp. Code (1896,98): 413

3. Gr. Code (1896): 293

4. Miscellaneous: Br.955; 5.0.91

{Comments)
This section would be a compound provision from two different models as follows:

* [Primary model] Old Text (1923), 355
. maﬂwuﬁuaﬂgummiﬁma”%umﬂﬂ wasismiliSutiseniled viuindmid
JuRedauatuly
» [Presumed Origin] This provision is probably based on:
* German Civil Code (1896), Sec.293;
» A creditor is in default if he does not accept the
performance tendered to him.

» [Secondary model] Schweizerisches Obligationenrecht (1911), Art.91;

» Der Glaubiger kommt in Verzug, wenn er die Annahme der gehorig
angebotenen Leistung oder die Vornahme der ihm obliegenden
Vorbereitungshandlungen, ohne die der Schuldner nicht zu erfullen
imstande ist, ungerechtfertigterweise verweigert.

The other miscellaneous sources are as follows:

 Civil Code of Brazil (1916), Art.955;
» The debtor who does not effect the payment, and the creditor who
does not wish to accept it in the time, place and form agreed (Art.
1058), are considered in default (mora).
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Section 208. (Draft in English from Vol.79)

a

» [I] The performance must be actually tendered to the creditor in the manner
which it is to be effected.

« [II] But if the creditor has declared to the debtor that he will not accept
performance, or if for effecting the performance an act of the creditor is
necessary, it is sufficient for the debtor to give him notice that all
preparations for performance have been made and that it is for him to
accept it. In such cases the notice by the debtor is equivalent to a tender.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 3561, 359
2. Jp. Code (1896,98): 493

3. Gr. Code (1896): * 294, 295
4. Miscellaneous:

{Comments)
This section would be a compound provision from two different models as follows
(= Visualization):

* [Primary model] German Civil Code (1896), Secs.294 and 295;
+ Sec.294,

* The performance must be actually tendered to the creditor in

the manner in which it is to be effected.
» Sec.295;

» Averbal tender by the debtor is sufficient if the creditor has
declared to him that he will not accept the performance, or if
for effecting the performance an act of the creditor is
necessary, e.g., if the creditor has to take away the thing owed.
A summons to the creditor to do the necessary act is equivalent
to tender of performance.
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» [Secondary model] Japanese Civil Code (1896/98), Art.493;

» Tender of performance must be actually made in accordance with the
intent and purpose of the obligation; but if the creditor has refused to
receive the same beforehand, or when an act of the creditor is
necessary for the performance of the obligation, it is sufficient if he is
notified that preparation for performance has been made and called
upon to receive same.
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Section 209. (Draft in English from Vol.79)

+ If atime certain is fixed for the act to be done by the creditor, tender is
required only if the creditor does the act in due time.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 357

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 296 [=296 sent.1]
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.296;
 If atime according to the calendar is fixed for the act to be done by
the creditor, tender is required only if the creditor does the act in due
time. The same rule applies if notice is required to precede the act,
and the time for the act is fixed in such manner that it may be
reckoned by the calendar from the time of notice.
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Section 210. (Draft in English from Vol.79)

« If the debtor is bound to perform his part only upon counter-performance
by the creditor, the creditor is in default if, though prepared to accept the
performance tendered, he does not offer the required counter-performance.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):
2. Jp. Code (1896,98): [533]
3. Gr. Code (1896): * 298

1. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.298;

« If the debtor is bound to perform his. part only upon counter-
performance by the creditor, the creditor is in default if, though
prepared to accept the performance tendered, he does not offer the
required counter-performance.
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Section 211. (Draft in English from Vol.79)

» A creditor is not in default if the debtor is not in a position to effect the

performance at the time of tender, or, in the case provided by Section 209, at
the time fixed for the act of the creditor.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98):
3. Gr. Code (1896): * 297
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

e German Civil Code (1896), Sec.297;

» A creditor is not in default if the debtor is not in a position to effect

the performance at the time of tender, or, in the case provided for by
296, at the time fixed for the act of the creditor.
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Section 212. (Draft in English from Vol.79)

« If the time of performance is not fixed, or if the debtor is entitled to perform
before the fixed time, the creditor is not in default by reason of the fact that
he is temporarily prevented from accepting the tendered performance,
unless the debtor has given him notice of this intended performance a
reasonable time beforehand.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 299
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.299;

« If the time of performance is not fixed, or if the debtor is entitled to
perform before the fixed time, the creditor is not in default by reason
of the fact that he is temporarily prevented from accepting the
tendered performance, unless the debtor has given him notice of his
intended performance a reasonable time beforehand.
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Section 213. (Draft in English from Vol.79)

« [I] If a debtor fails to perform his obligation, the creditor may make a
demand to the Court for compulsory performance, except where the nature
of the obligation does not permit it.

+ [II] When the nature of an obligation does not permit of compulsory
performance, if the subject of the obligation is the doing of an act, the
creditor may apply to the Court to have it done by a third person at the
debtor's expense; but if the subject of the obligation is doing of a juristic act,
a judgment may be substituted for a declaration of intention by the debtor.

« [III] As to an obligation whose subject is the forbearance from an act, the
creditor may demand the removal of what has been done at the expense of
the debtor and have proper measures adopted for the future.

» [IV] The provisions of the foregoing paragraphs do not affect the right to
claim damages.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 328 par.1,] 331, [ 332, 333,] 334
2. Jp. Code (1896,98): * 414

3. Gr. Code (1896): 249 [??], 251 [??]

4. Miscellaneous: [S.0.98]

{Comments)
The most plausible model for this section would be:

» Japanese Civil Code (1896/98), Art.414;
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 [I] When a debtor does not voluntarily perform the obligation, the
creditor may make a demand for compulsory performance to the
Court, unless the nature of the obligation does not permit it.

* [II] When the nature of the obligation does not permit of compulsory
performance, if the obligation has the performance of an act for its
subject, the creditor may demand the Court to cause a third person to
do the same at the expense of the debtor; but with regard to an
obligation which has a juristic act for its subject, a judgment may be
substituted for an expression of intention by the debtor.

« [III] With regard to an obligation which has a forbearance for its
subject the creditor may demand the removal of what has been done
at the expense of the debtor and have proper measures adopted for
the future.

 [IV] The provisions of the preceding three Paragraphs do not affect a
demand for compensation for damages.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.98;

 [I] Ist der Schuldner zu einem Tun verpflichtet, so kann sich der
Glaubiger, unter Vorbehalt seiner Anspruche auf Schadenersatz,
ermachtigen lassen, die Leistung auf Kosten des Schuldners
vorzunehmen.

« [II] Ist der Schuldner verpflichtet, etwas nicht zu tun, so hat er schon
bei blolem Zuwiderhandeln den Schaden zu ersetzen.

« [III] Uberdies kann der Gliubiger die Beseitigung des rechtswidrigen
Zustandes verlangen und sich ermachtigen lassen, diesen auf Kosten
des Schuldners zu beseitigen.

25 Back to Table of Contents 1


https://www.google.co.th/books/edition/Das_schweizerische_obligationenrecht_vom/x5j5QiB-QDAC?hl=en&gbpv=0

< Previous Section | Next Section =

N0 214

a

. Wwilidansnaglndseniivesnuainnindduvesgnuilauduiie SIunduuas
NINGAUDUT FayaraN1BUBNANTTERAgN LAY
Section 214. (Draft in English from Vol.79)

» The creditor is entitled to have his obligation performed out of the whole of
the property of his debtor including any money and other property due to
the debtor by third person.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 373
2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.373;
- Wtleglag Tavsnazlidrsenilveswuannnindduvegnuilauduis
FWNRUMNINgFuaUY FeuananguanAITELAgNTlngeg
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Section 215. (Draft in English from Vol.79)

» When the debtor does not perform the obligation in accordance with the
true intent and purpose of the same, the creditor may claim compensation
for any damages caused thereby.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 328 par.3]

2. Jp. Code (1896,98): * 415 [=415 sent.1]

3. Gr. Code (1896): [286 par.1]

4. Miscellaneous: /5.F.C.0.110], [5.0.97 par.1]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.415;

» When the debtor does not perform the obligation in accordance with
the true intent and purpose of the same (in forma specifica), the
creditor may demand compensation for accruing damage. The same
applies when performance has become impossible owing to a cause
attributable to the debtor.

The other miscellaneous sources are as follows:

» Schweizerisches Obligationenrecht (1881), Art.110:

» Kann die Erfullung der Verbindlichkeit Uberhaupt nicht oder nicht
gehorig bewirkt werden, so hat der Schuldner Schadenersatz zu
leisten, sofern er nicht beweist, dass ihm keinerlei Verschulden zur
Last falle.

» Schweizerisches Obligationenrecht (1911), Art.97;

 [I] Kann die Erfallung der Verbindlichkeit Gberhaupt nicht oder nicht
gehorig bewirkt werden, so hat der Schuldner fir den daraus
entstehenden Schaden Ersatz zu leisten, sofern er nicht beweist, dal3
ihm keinerlei Verschulden zur Last falle.

« [II] Die Art der Zwangsvollstreckung steht unter den Bestimmungen
des Schuldbetreibungs- und Konkursrechtes und der eidgendssischen
und kantonalen Vollstreckungsvorschriften.
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Section 216. (Draft in English from Vol.79)

 If by a reason of default, the performance becomes useless to the creditor,
he may refuse to accept it and claim compensation for non-performance.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 286 [=286 par.2 sent.1]
4. Miscellaneous: Br.956

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.286;
 [I] The debtor shall compensate the creditor for any damage arising
from his default.

« [II] If the creditor has no interest in the performance in consequence
of the default, he may, by refusing the performance, demand
compensation for non-performance. The provisions of 346 to 356
applicable to the contractual right of rescission apply mutatis
mutandis.

The other miscellaneous source is as follows:

 Civil Code of Brazil (1916), Art.956;
» The debtor responds for the damages which his default may cause
(Art. 1058).
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Section 217. (Draft in English from Vol.79)

» A debtor is responsible for all negligence during his default. He is also
responsible for impossibility of performance arising accidentally during the
default, unless the injury would have arises even if he had performed in due
time.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 337]

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 287

4. Miscellaneous: Br.957 [S5.0.99 par.1]

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.287;

» A debtor is responsible for all negligence during his default. He is also
responsible for impossibility of performance arising accidentally
during the default, unless the injury would have arisen even if he had
performed in due time.

The other miscellaneous sources are as follows:

 Civil Code of Brazil (1916), Art.957;

» The debtor in default (em mora) responds for the impossibility of the
prestation, although such impossibility results from fortuitous event
or vis major, if the same occurred during the delay (atrazo) ; unless it
is proved that he was without fault, or that the damage would have
occurred (sobreviria) although the obligation had been opportunely
performed (Art. 1058).

» Schweizerisches Obligationenrecht (1911), Art.99;
* [I] Der Schuldner haftet im allgemeinen fur jedes Verschulden.

29 Back to Table of Contents 1


https://www.google.co.th/books/edition/Das_schweizerische_obligationenrecht_vom/x5j5QiB-QDAC?hl=en&gbpv=0
https://archive.org/details/cu31924024893640/page/n245/mode/2up
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book2_Chapter01_Title01#Section_287.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0337
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0216-0218.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0218
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0216

« [II] Das MaB der Haftung richtet sich nach der besonderen Natur des
Geschaftes und wird insbesondere milder beurteilt, wenn das
Geschaft fur den Schuldner keinerlei Vorteil bezweckt.

* [III] Im Gbrigen finden die Bestimmungen tber das MaR der Haftung
bei unerlaubten Handlungen auf das vertragswidrige Verhalten
entsprechende Anwendung.
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Section 218. (Draft in English from Vol.79)

* [I] When the performance becomes impossible in consequence of a
circumstance for which the debtor is responsible, the debtor shall
compensate the creditor for any damage arising from the non-performance.

 [II] In case of partial impossibility the creditor may, by declining the still
possible part of the performance, demand compensation for non-
performance of the entire obligation, if the still possible part of performance
is useless to him.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 280
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.280;

 [I] Where the performance becomes impossible in consequence of a
circumstance for which the debtor is responsible, the debtor shall
compensate the creditor for any damage arising from the non-
performance.

« [II] In case of partial impossibility the creditor may, by declining the
still possible part of the performance, demand compensation for non-
performance of the entire obligation, if he has no interest in the
partial performance. The provisions of 346 to 356 applicable to the
contractual right of rescission apply mutatis mutandis.
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Section 219. (Draft in English from Vol.79)

» [I] The debtor is relieved from his obligation to perform if the performance
becomes impossible in consequence of a circumstance for which he is not
responsible occurring after the creation of the obligation.

« [II] If the debtor, after the creation of the obligation, becomes unable to
perform, it is equivalent to a circumstance rendering the performance
impossible.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 336]
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 275
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.275;

 [I] The debtor is relieved from his obligation to perform if the
performance becomes impossible in consequence of a circumstance
for which he is not responsible occurring after the creation of the
obligation.

« [II] If the debtor, after the creation of the obligation, becomes unable
to perform, it is equivalent to a circumstance rendering the
performance impossible.
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Section 220. (Draft in English from Vol.79)

» Adebtor is responsible for the fault of his agent, and of person whom he
employs in performing his obligation, to the same extent as for his own fault.
In such case the provisions of Section 373 have no application.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 278

4. Miscellaneous: [S.0.101 par.1, 2]

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.278;

» A debtor is responsible for the fault of his statutory agent, and of
persons whom he employs in fulfilling his obligation, to the same
extent as for his own fault. The provision of 276, par. 2, does not
apply.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.101;

 [I] Wer die Erfullung einer Schuldpflicht oder die Ausibung eines
Rechtes aus einem Schuldverhaltnis, wenn auch befugter Weise, durch
eine Hulfsperson, wie Hausgenossen, Arbeiter oder Angestellte,
vornehmen [aBt, hat dem andern den Schaden zu ersetzen, den die
Hulfsperson in Ausubung ihrer Verrichtungen verursacht.

« [II] Diese Haftung kann durch eine zum voraus getroffene
Verabredung beschrankt oder aufgehoben werden.

« [III] Steht aber der Verzichtende im Dienst des andern oder folgt die
Verantwortlichkeit aus dem Betriebe eines obrigkeitlich
konzessionierten Gewerbes, so darf die Haftung hochstens flr leichtes
Verschulden wegbedungen werden.
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Section 221. (Draft in English from Vol.79)

» A money debt bearing interest ceases to bear interest during the default of
the creditor.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 360 par.2 [=360 No.2]
2. Jp. Code (1896,98):
3. Gr. Code (1896): * [3017]
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

e German Civil Code (1896), Sec.301;

« Upon an interest-bearing money debt the debtor does not have to pay
interest during the default of the creditor.
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Section 222, (Draft in English from Vol.79)

» [I] The claim of damages is for compensation for all such damage as usually
arises from non performance.

* [II] The creditor may demand compensation even for such damage as has
arisen from special circumstances, if the party concerned foresaw or ought
to have foreseen such circumstances.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 339

2. Jp. Code (1896,98): * 416

3. Gr. Code (1896): [ 249], [ 252]
4. Miscellaneous: [S.0.42, 43]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98). Art.416;
 [I] The demand for damages has for its subject compensation for such
damage as takes place under ordinary circumstances in consequence
of the non-performance of the obligation.
* [II] The creditor may demand compensation even for such damage as
arises under special circumstances, if the circumstances were
foreseen, or ought to have been foreseen, by the party concerned.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Arts. 42 and 43;
o Artd42;
 [I] Wer Schadenersatz beansprucht, hat den Schaden zu
beweisen.
 [II] Der nicht ziffermaRig nachweisbare Schaden ist nach
Ermessen des Richters mit Rucksicht auf den gewdhnlichen Lauf
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der Dinge und auf die vom Geschddigten getroffenen
MaRBnahmen abzuschaRen.
« Artd43;

* [I] Art und GroRRe des Ersakes fur den eingetretenen Schaden
bestimmt der Richter, der hiebei sowohl die Umstande als die
GroRe des Verschuldens zu wirdigen hat.

 [II] Wird Schadenersatz in Gestalt einer Rente zugesprochen, so
ist der Schuldner gleichzeitig zur Sicherheitsleistung
anzuhalten.
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Section 223. (Draft in English from Vol.79)

 [I] If any fault of the injured party has contributed in causing the injury, the
obligation to compensate the injured party and the extent of the
compensation to be made depends upon the circumstances, especially upon
how far the injury has been caused chiefly by the one or the other party.

+ [II] This applies also even if the fault of the injured party consisted only in an
omission to call the attention of the debtor to the danger of an unusually
serious injury which the debtor neither knew nor ought to have known, or in
an omission to avert or mitigate the injury. The provisions of Section 220
apply mutatis mutandis.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 340]

2. Jp. Code (1896,98): 418

3. Gr. Code (1896): * 254

4. Miscellaneous: Jenks 282, | 283]

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.254;

« [I] If any fault of the injured party has contributed in causing the
injury, the obligation to compensate the injured party and the extent
of the compensation to be made depends upon the circumstances,
especially upon how far the injury has been caused chiefly by the one
or the other party.

« [II] This applies also even if the fault of the injured party consisted
only in an omission to call the attention of the debtor to the danger of
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an unusually serious injury which the debtor neither knew nor ought
to have known, or in an omission to avert or mitigate the injury. The
provision of 278 applies mutatis mutandis.

The other miscellaneous source is as follows:

» A Digest of English Civil Law by Edward Jenks (1906), Secs.282 and 283;
« 282;

» A party to a contract is bound to take all reasonable means of
mitigating the loss consequent upon a breach by the other
party. If he neglects to do so, he cannot recover any part of the
damages which he might have avoided by taking such means.

« 283;

» Inan action for damages for breach of contract, the defendant
may prove in mitigation of damages any breaches on the part
of plaintiff existing at the time of action brought.
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Section 224. (Draft in English from Vol.79)

» [I] Amoney dent bears interest during default seven and half percent per
annum. If the creditor can demand higher interest on any other legitimate
ground, this shall continue to be paid.

« [II] Interest for default shall not be paid upon interest.

+ [IIT] Proof of further damage is admissible.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): [ 405], [ 419]
3. Gr. Code (1896): * 288 289

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Secs.288 and 289;
+ Sec.288§;

» [I] Amoney debt bears interest during default at 4 per cent. per
annum. If the creditor can demand higher interest on any other
legitimate ground, this shall continue to be paid.

* [II] Proof of further damage is admissible.

+ Sec.289;

+ Interest for default shall not be paid upon interest. The right of
the creditor to compensation for any damage arising from the
default remains unaffected.
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Section 225. (Draft in English from Vol.79)

+ If the debtor is bound to make compensation for the value of an object
which has perished during the default, or which cannot be delivered for a
reason which has arisen during the default, the creditor may demand
interest, on the amount to be paid as compensation, from the time which
serves as the basis for the estimate of the value. The same rule applies if the
debtor is bound to make compensation for the diminution in value of an
object which has deteriorated during the default.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): [ 419]
3. Gr. Code (1896): * 290
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.290;

 If the debtor is bound to make compensation for the value of an
object which has perished during the default, or which cannot be
delivered for a reason which has arisen during the default, the
creditor may demand interest on the amount to be paid as
compensation, from the time which serves as the basis for the
estimate of the value. The same rule applies if the debtor is bound to
make compensation for the diminution in value of an object which has
deteriorated during the default.
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Section 226. (Draft in English from Vol.79)

» [I] A person who is subrogated to the rights of a creditor is entitled to
exercise in his own name all the rights which the creditor had in respect of
the obligation including any security for it.

« [II] By real subrogation, a property is substituted for another property in the
same juristic position as the previous one.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * [6]

2. Jp. Code (1896,98): [ 304], [ 423]
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.6;
. Uﬂﬂamumwmmqmmmﬂ%amﬁmﬂﬂiymimmml@ummmmwu
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Section 227. (Draft in English from Vol.79)

» When a creditor has received as compensation for damage the full value of
the thing or right which is the subject of the obligation, the debtor is, by
operation of law, subrogated into the position of the creditor with regard to
such thing or right.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 422

3. Gr. Code (1896): [255]
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.422;
» When a creditor has received as compensation for damage the full
value of the thing or right which is the subject of the obligation, the

debtor is, by operation of law, subrogated into the position of the
creditor with regard to the said thing or right.
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Seondedldiy
Section 228. (Draft in English from Vol.79)

» [I] If, in consequence of the circumstance which makes the performance
impossible, the debtor acquires a substitute or a claim for compensation for
the object owed, the creditor may demand delivery of the substitute received
or may claim for compensation by himself.

« [II] If the creditor has a claim for compensation on account of non-
performance, the compensation to be made to him is diminished, if he
exercises the right specified in the foregoing paragraph, by the value of the
substitute received or of the claim for compensation.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): 231 [??], * [281]
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.281;

 [I]If, in consequence of the circumstance which makes the
performance impossible, the debtor acquires a substitute or a claim
for compensation for the object owed, the creditor may demand
delivery of the substitute received or assignment of the claim for
compensation.

» [II] If the creditor has a claim for compensation on account of non-
performance, the compensation to be made to him is diminished, if
he exercises the right specified in par. 1, by the value of the substitute
received or of the claim for compensation.
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Seondedldiy
Section 228. (Draft in English from Vol.79)

» [I] If, in consequence of the circumstance which makes the performance
impossible, the debtor acquires a substitute or a claim for compensation for
the object owed, the creditor may demand delivery of the substitute received
or may claim for compensation by himself.

« [II] If the creditor has a claim for compensation on account of non-
performance, the compensation to be made to him is diminished, if he
exercises the right specified in the foregoing paragraph, by the value of the
substitute received or of the claim for compensation.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): 231 [??], * [281]
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.281;

 [I]If, in consequence of the circumstance which makes the
performance impossible, the debtor acquires a substitute or a claim
for compensation for the object owed, the creditor may demand
delivery of the substitute received or assignment of the claim for
compensation.

» [II] If the creditor has a claim for compensation on account of non-
performance, the compensation to be made to him is diminished, if
he exercises the right specified in par. 1, by the value of the substitute
received or of the claim for compensation.

44 Back to Table of Contents 1


https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book2_Chapter01_Title01#Section_281.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book1_Chapter06#Section_231.
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0226-0228.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0229
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0227

< Previous Section | Next Section =

1”31 229

. ms%’mfaaﬁy%siauﬁ%um&Jmuwﬂgwma wazgaudnsalulszleviunyanass
namelull Ao ) ) )

) Uﬂﬂaeﬁﬂlﬂul,%’mﬁasﬂm wazuldwiliunismisnaunds dadnsayls
suldviinouny WNBEYEAYS videlianidithdues

) Uﬂﬁamﬁlﬂmammmmwﬂm LLawLmLamwmm%aiﬂmdrii%’mmm
e uasaly

e (on) Uﬂﬂammmmwﬂwuﬁ’;mumau mamammﬂ,uam Fodldnil fdwle
Aegnelunslinio wasdn iy

e

Section 229. (Draft in English from Vol.79)

» Subrogation takes place by operation of law and ensues to the benefits of
the following persons:

* (1) The person who being himself a creditor pays another creditor who
has priority to him owing to such other creditor having a preferential
right, pledge or mortgage.

* (2) The person who, when he acquires an immovable property, uses
the purchase price in paying off the persons who have mortgages
thereon.

* (3) The person who, being bound with others or for others to pay a
debt, and was interested in paying the same, has paid it.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous: Fr.1257, * Br.985

{Comments)
The most plausible model for this section would be:

e Civil Code of Brazil (1916), Art.985;
» Subrogation occurs, by operation of law {de plena direito), in favor:
+ [ Of the creditor who pays the debt of the common debtor to
the creditor who was entitled to the right of preference.
+ II. Of the grantee (adquirente) of the mortgaged immovable,
who pays the mortgage creditor.
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« III. Of the interested third person, who pays the debt for which
he was or might be obligated, in whole or in part.

The other miscellaneous source is as follows:

e French Civil Code (1804), Art.1251;
 Substitution takes place absolutely,

 1st. For his benefit who being himself a creditor pays another
creditor who has a preferable claim on account of his privileges
or mortgages ; ,

+ 2d. For the benefit of the purchaser of an immoveable, who
employs the value of his purchase in payment of creditors to
whom such estate was mortgaged ;

 3d. For his benefit who being bound with others or for others
for the payment of the debt, had interest in discharging it ;

* 4th. For the benefit of the beneficiary heir who has paid out of
his own funds the debts of the succession.
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1]
Section 230. (Draft in English from Vol.79)

Qe

« [I] If the creditor levies compulsory execution upon an object belonging to
the debtor, any person who through the execution incurs danger of losing a
right in the object is entitled to satisfying the creditor. The same right
belongs to the possessor of a thing if he incurs danger of losing possession
through the execution.

« [II] If a third person satisfies the creditor he is subrogated of the claim of the
latter. Such claim may not be enforced to the detriment of the creditor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 290]

2. Jp. Code (1896,98): [ 499 par.1]
3. Gr. Code (1896): * 268 [=268 par.1, 3]

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.268;

« [I] If the creditor levies compulsory execution upon an object
belonging to the debtor, any person who through the execution incurs
danger of losing a right in the object is entitled to satisfy the creditor.
The same right belongs to the possessor of a thing if he incurs danger
of losing possession through the execution.

« [II] The satisfaction may also be made by lodgment or by set-off.

« [III] If a third party satisfies the creditor the claim is transferred to
him. The transfer may not be enforced to the detriment of the
creditor.
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Section 231. (Draft in English from Vol.79)

[I] If properties mortgaged, pledged or otherwise subject to a preferential
right, are insured, the mortgage, pledge or other preferential right extends to
the claim against the insurer.

[II] In case of immovable property, the insurer shall not pay the indemnity to
the assured until he has given notice of his intention to do so to the
mortgagee or other preferred creditor, and has not within one month from
such notice received any objection to the payment; provided always that the
insurer knew or ought to have known of the mortgage or other preferential
rights, however, any right registered in the Land Registry is deemed to be
known to the insurer. The same rule shall apply to mortgage of movables
allowed by law.

[III] In case of movable property, the insurer may pay the indemnity to the
assured direct, unless he knew or ought to have known of the pledge or
other preferential right.

[IV] The insurer is not liable to the creditor if the insured property is restored
or a substitute for it is provided.

[V] The same rule shall be applied mutatis mutandis in case of expropriation
as well as in case of indemnity due to the owner of the property for
destruction or damage.
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{References)

¥r quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98):
3. Gr. Code (1896):
4. Miscellaneous: Belg.11/June/1874

{Comments)
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Section 232, (Draft in English from Vol.79)

 If under the foregoing section a sum of money is being substituted for the
property destroyed or damaged, such sum shall in no case be delivered to
the mortgage, pledge or other preferred creditor before the obligation
secured is due, and, if the parties cannot come to an agreement with the
debtor, each of them is entitled to demand that the said sum be deposited at
the Deposit Office their common benefit unless the debtor gives proper
security.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous: Luxenburg.15/May/1892

{Comments)
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Section 233. (Draft in English from Vol.79)

« If, to the prejudice of the creditor, the debtor refuses or neglects to exercise
a claim the creditor may, in order to protect his obligation, exercise such
claim in his own name of behalf of the debtor, except those which are purely
personal to the debtor.

{References)
¥r quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 404

2. Jp. Code (1896,98): 423 [=423 par. 1]
3. Gr. Code (1896):

4. Miscellaneous: Fr.1166

{Comments)
The most plausible model for this section would be:

e Old Text (1923) Sec.404;
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The other miscellaneous source is as follows:

e French Civil Code (1804), Art.1166;
» Nevertheless creditors may put in force all claims and suits belonging
to their debtor, with the exception of those which are exclusively
attached to the person.
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Section 234. (Draft in English from Vol.79)

» The creditor who exercises a claim belonging to his debtor must summon
the debtor to appear in the action.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): * 405
2. Jp. Code (1896,98):
3. Gr. Code (1896):
4. Miscellaneous: Plan.II No.292

{Comments)
The most plausible model for this section would be:

+ Old Text (1923), Sec.403;
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Section 235. (Draft in English from Vol.79)

 [I] A creditor may exercise a claim belonging to the debtor for the whole
amount due to the debtor, without regard to the amount due to him. But the
defendant may satisfy the creditor by paying the amount due to him alone,
provided that if the original debtor has joined as a plaintiff he may proceed
to judgment for the balance.

+ [II] In any case the creditor cannot obtain more than what is due to him.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 406

2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous: Plan.II No.293

{Comments)
The most plausible model for this section would be:

+ Old Text (1923), Sec.406;
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Section 236. (Draft in English from Vol.79)
» The defendant may set up against the creditor all defences which he may
have against the debtor, excepting those which arose after the entry of the
action.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 408

2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous: Tunis.307

{Comments)
The most plausible model for this section would be:

» Old Text (1923), Sec.408;
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Section 237. (Draft in English from Vol.79)

 [I] The creditor is entitled to claim cancellation by the Court of any juristic act
done by the debtor with knowledge that it would prejudice his creditor; but
this does not apply if the person enriched by such act did not know, at the
time of the act, or the facts which could make it prejudicial to the creditor,
provided, however, that in case of gratuitous act the knowledge on the part
of the debtor alone is sufficient.

+ [II] The provisions of the foregoing paragraph do not apply to a juristic act
whose subject is not a property right.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 409

2. Jp. Code (1896,98): * 424
3. Gr. Code (1896):

4. Miscellaneous: 1t.1239

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.424;

 [I] The creditor may demand that the Court annul any juristic act done
by the debtor with the knowledge that it is injurious to the creditor;
but this does not apply if the person who has profited by the act or a
sub-acquirer, was not aware, at the time of the act or the sub-
acquisition, of the facts which would make it injurious to the creditor.

« [II] The provisions of the preceding Paragraph do not apply to a
juristic act whose subject is not a property right.
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Section 238. (Draft in English from Vol.79)

 [I] The cancellation under the foregoing section cannot affect the right of a
third person acquired in good faith.

 [II] The foregoing paragraph does not apply if the right is acquired
gratuitously.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98):
3. Gr. Code (1896):
4. Miscellaneous: 1t.1235; Plan. Vol. II No. 325.

{Comments)
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Section 239. (Draft in English from Vol.79)

» Cancellation operates in favour of all the creditors.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): * 412
2. Jp. Code (1896,98): 425
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:
e Old Text (1923), Se§.412;
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Section 240. (Draft in English from Vol.79)

» A claim for cancellation cannot be brought later than one year from the time
when the creditor knew of the cause of cancellation, or later than ten years
since the act was done.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): * 413, 414
2. Jp. Code (1896,98): 426
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

e Old Text (1923), Secs.413 and 414;
* Sec.413;
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Section 241. (Draft in English from Vol.79)

« [I] If the possessor of a property belonging to another has an obligation in
his favour relating to the property possessed, he may retain the property
until the obligation is performed; but this does not apply, if the obligation is
not yet due.

« [II] The provisions of the forgoing paragraph do not apply, if the possession
begins by an unlawful act.

{References)
¥r quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):
2. Jp. Code (1896,98): *295
3. Gr. Code (1896): [ 273 par.1]

1. Miscellaneous: S.C.895 [=S.C.895 par.1]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.295;
 [I] When the possessor of a thing belonging to another person has an
obligation in his favour arising on account of the thing, he may retain
the same until the performance of the said obligation.
« [II] This does not apply, however, when the performance of the
obligation is not yet due.

The other miscellaneous source is as follows:

* Swiss Civil Code (1907), Art.895;
 [I] The creditor has the right to retain movable things and securities in
his possession, with the consent of the debtor, until the satisfaction of
his claim, if the claim is due, and according to its nature the claim
stands in conjunction with the object of the retention. Among
merchants this conjunction arises as soon as the possession as well as
the claim originate from their regular business.
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* [II] The creditor has the right of retention, provided no rights exist in
favor of third persons, from former possession, even if the thing,
which he has received in good faith, does not belong to the debtor.
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Section 242, (Draft in English from Vol.79)

» The right of retention does not exist if it is incompatible with the obligation
assumed by the creditor or with the instructions given by the debtor before
or at the time of delivery of the property or if it is against public order.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous: * 5.C.896 [=5.C.896 par.2]

{Comments)
The most plausible model for this section would be;

+ Swiss Civil Code (1907), Art.896;
 [I] The right of retention cannot be exercised over things whose
nature does not permit a realization upon them.
« [II] Likewise the right is barred if an obligation assumed by the
creditor, or a direction, communicated by the debtor before or at the
transfer of the thing, or the public regulation opposes it.
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Section 243. (Draft in English from Vol.79)

» In case of insolvency of the debtor, the creditor has the right of retention
even if his claim is not due. If the insolvency has occurred or become known
to the creditor after the delivery of the property, he can exercise the right of
retention even if an obligation previously assumed by him or the instruction
given by the debtor, opposes it.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous: * 5.C.897

{Comments)
The most plausible model for this section would be;

« Swiss Civil Code (1907), Art.897;
 In case of insolvency of the debtor, the creditor has the right of
retention even if his claim be not due. If the insolvency has occurred
or become known to the creditor after the delivery of the thing, he can
exercise his right of retention, even if an obligation before assumed by
him, or a special direction of the debtor, opposes it.
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Section 244. (Draft in English from Vol.79)

» The holder of a right of retention may exercise his right against the whole of
the property retained until the obligation is wholly performed.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 296
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.296;

» The lien-holder may exercise his right against the whole of the thing
retained until performance of the whole of the obligation.
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Section 245. (Draft in English from Vol.79)

[

» [I] The holder of a right of retention may take the fruits of the property
retained and appropriate them to the performance of the obligation in
preference to other creditors.

* [II] Such fruits must first be appropriated to the interest on the obligation,
and if there is any surplus, that must be appropriated to the principal.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 297
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.297;
 [I] The lien-holder may take the fruits proceeding from the thing
retained and appropriate them to the performance of his obligation in
preference to other creditors.
« [II] The fruits of the preceding Paragraph must be first appropriated to
the interest on the obligation and then to the principal if there is any
remainder.
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Section 246. (Draft in English from Vol.79)

» [I] The holder of a right of retention is bound to take such appropriate care
of the property retained as might be expected from him in his situation.

+ [II] The holder of a right of retention cannot use or let the property retained
or give it as security, without the consent of the debtor; but this does not
apply to such use as is necessary for the preservation of the property.

« [III] If the holder of a right of retention acts contrary to any provision of the
foregoing paragraphs, the debtor may claim the extinction of the right.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 298
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.298;

 [I] The lien-holder must possess the thing retained with the care of a
good manager.

« [II] The lien-holder may not, without the consent of the debtor, use,
let, or give as a security the thing retained. This does not apply,
however, when it is necessary to use it for the preservation thereof.

« [III] When the lien-holder has violated the provisions of the preceding
two Paragraphs, the debtor may demand the extinction of the lien.
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Section 247. (Draft in English from Vol.79)

 If the holder of a right of retention incurs necessary expenses in respect to
the property retained, he may require the owner to reimburse him.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 299 par. 1

3. Gr. Code (1896): [ 273 par.2], [1000, 1001]
4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.299;

» [I] When a lien-holder has defrayed necessary expenses with regard to
the thing retained he may require the owner to reimburse him.

 [II] When a lien-holder has incurred beneficial expenses with regard to
the thing retained, he may (but only when the increase in value
actually exists) demand that the owner either reimburse the amount
spent or the increased value according to the latter's option; but a
Court may allow a reasonable term for doing so on the demand of the
owner.
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Section 248. (Draft in English from Vol.79)

» Subject to the provisions of Section 189, the exercise f a right of retention
does not prevent the running of prescription against the obligation.
{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 300
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.300;

» The exercise of the right of lien does not prevent the progress of the
extinctive prescription of the obligation.
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Section 249. (Draft in English from Vol.79)

» The debtor may claim the extinction of the right of retention on giving
proper security.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 301

3. Gr. Code (1896): 273 [=273 par.3]
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.301;

» The debtor may demand the extinction of the lien upon depositing
appropriate security.
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Section 250. (Draft in English from Vol.79)

» Aright of retention is extinguished by the loss of possession of the property;
but this does not apply to the case where the property retained is let or
pledged with the consent of the debtor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 302

3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.302;

» Alien is extinguished by the loss of possession except when the thing

has been let out to hire or pledged in accordance with the provisions
of Paragraph 2 of Art. 298.
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Section 251. (Draft in English from Vol.79)

» A holder of a preferential right has according to the provisions of this Code
or other laws, a right as to the property of his debtor to receive therefrom
performance of an obligation due to him in preference to other creditors.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 375, 379
2. Jp. Code (1896,98): * [303]
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.303;

» A privileged creditor has the right of obtaining the performance of his
obligation out of the property of the debtor in preference to other

creditors, in accordance with the provisions of this Code and other
laws.
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Section 252. (Draft in English from Vol.79)

» The provisions of Section 243 apply correspondingly to preferential rights.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 305
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.305;
» The provisions of Art. 296 apply correspondingly to preferential rights.
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Section 253. (Draft in English from Vol.79)

» A person in whose favour an obligation exists based upon any of the
following grounds has a preferential right in the whole property of the
debtor:

* (1) Expenses for the common benefit;

(2) Funeral expenses;

(3) Taxes and rates;

(4) Wages of clerk, servant and workman;

(5) Supplies of daily necessaries.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [396]

2. Jp. Code (1896,98): * 306
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.306;

» A person who has an obligation in his favour arising from any of the
causes mentioned below has a preferential right in the whole property
of the debtor: -

* (1) Expenses for the common benefit;
* (2) Funeral expenses;

* (3) Wages of employees;

* (4) Supplies of daily necessaries.
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Section 254. (Draft in English from Vol.79)

» [I] The preferential right on account of expenses for the common benefit is
for expenses incurred for the common benefit of all the creditors in regard
to preservation, liquidation or distribution of the debtor's property.

« [II] If any such expense was not incurred for the benefit of all the creditors,
the preferential right only exists against those creditors for whose benefit it
was incurred.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 307
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.307;

« [I] A preferential right for expenses for the common benefit exists
with regard to expenses relating to the preservation, liquidation , or
distribution of the property of the debtor which has been done for the
common benefit of all the creditors.

« [II] With regard to any of those expenses of the preceding Paragraph
which have not been of benefit to all the creditors the preferential
right exists only against the creditors who have profited by the
expenses.
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Section 255. (Draft in English from Vol.79)

» The preferential right on account of funeral expenses is for such funeral
expenses as are accordant to the station in life of the debtor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [397

2. Jp. Code (1896,98): * 308 par. 1

3. Gr. Code (1896):

4. Miscellaneous: Arg.3914 [=3914 No. 1]

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.308;

 [I] The preferential right for funeral expenses exists with regard to
such funeral expenses as are suitable to the social standing and
position enjoyed by the debtor during his life.

« [II] The preferential right of the preceding Paragraph equally exists
with regard to the expenses of a funeral incurred for a relative who
the debtor is bound to support or a member of the household
according to his or her social standing.

The other miscellaneous source is as follows:

 Civil Code of Argentina (1871), Art.3914;
 Credits privileged on all movables in general, are the following;:

* 1.The funeral charges, in proportion to the standing and means
of the debtor. These comprise the expenditures rendered
necessary on the occasion of the death and the interment of
the debtor and the customary religious services; the funeral
expenses of the children who lived with him and the mourning
expenses of the widow and children, when they have no
property of their own from which to meet them.

» 2.The expenses of the last illness during six months.

» 3. The wages of servants and employees for six months, and the
wages of day laborers for three months.

* 4.The support furnished the debtor and his family during the
last six months. The periods mentioned in the preceding
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subdivisions are those next preceding the death, or the
attachment of the movable property of the debtor.

» 5. Credits in favor of the Public Treasury or of the
Municipalities, on account of public taxes.
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Section 256. (Draft in English from Vol.79)

» The preferential right on account of taxes and rates is for all land, property
or other taxes or local rates due from the debtor for the current year and the
preceding year.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous: Bankrupt.57 [=57 par.2 (a)]

{Comments)
The miscellaneous source is as follows:

» Bankruptcy Act (1911), Art.57;
* (1) In the distribution of the property of the bankrupt, there shall be
paid in priority to all other debts and in the following order: —

» (a) All expenses actually incurred by the official receiver in the
administration of the estate.

» (b) Afive per cent commission on the net assets of the estate
realized in bankruptcy or under a composition.

* (c) Such costs of the petitioning creditor including attorney's
fees, as shall be allowed by the Court or the official receiver.

* (2) Subject to the payment in full of the foregoing there shall
thereafter be paid equally between themselves : —

» (a) All land property or other taxes (or any local rates), due from
the bankrupt at the date of the bankruptcy order and having
become due and payable within six months next before that
time.

» (b) All wages or salary of any clerk, servant or work-man of the
bankrupt for the two months immediately preceding the date of
the bankruptcy order not exceeding Ticals 300.

* (c)All rent due in respect of any dwelling house and premises in
the occupation of the bankrupt for the two months immediately
preceding the date of the bankruptcy order.
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Section 257. (Draft in English from Vol.79)

 [I] The preferential right on account of wages of any clerk or servant in
respect of services rendered to the debtor is for the wages for four months
back not exceeding three hundred baht for each clerk or servant.

« [II] The preferential right on account of wages of any workman is for the
wages for two months back not exceeding [one hundred and] fifty baht for
each workman.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): *398

2. Jp. Code (1896,98): 309

3. Gr. Code (1896):

4. Miscellaneous: Bankrupt.57 [=57 par.2 (b)]

{Comments)
The most plausible model for this section would be;

» Old Text (1923), Sec.398;
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The other miscellaneous source is as follows:

» Bankruptcy Act (1911), Art.57;
* (1) In the distribution of the property of the bankrupt, there shall be
paid in priority to all other debts and in the following order: —
» (a) All expenses actually incurred by the official receiver in the
administration of the estate.
» (b) Afive per cent commission on the net assets of the estate
realized in bankruptcy or under a composition.
* (c) Such costs of the petitioning creditor including attorney's
fees, as shall be allowed by the Court or the official receiver.
* (2) Subject to the payment in full of the foregoing there shall
thereafter be paid equally between themselves : —
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* (a) All land property or other taxes (or any local rates), due from
the bankrupt at the date of the bankruptcy order and having
become due and payable within six months next before that
time.

+ (b) All wages or salary of any clerk, servant or work-man of the
bankrupt for the two months immediately preceding the date of
the bankruptcy order not exceeding Ticals 300.

* (c) All rent due in respect of any dwelling house and premises in
the occupation of the bankrupt for the two months immediately
preceding the date of the bankruptcy order.

78 Back to Table of Contents 1



< Previous Section | Next Section =

16131 258

. UimmﬂumamLmaqaﬂimuﬂmaumL‘Uuﬂiuamuuu ImawwiULawﬂWLﬂaaq
E]‘UIﬂﬂ“UiIﬂﬂ smaqmqmiwaauuaawawﬂﬂmmau LU ANDIUT lmawm 1Al

Iw Wu U aumLUuLwamimwwmaqaﬂ‘vmLLawmaiumamaaﬂuaﬂmuuaum
aﬂmmmaaaﬂmﬁu ﬂumﬂu’[,maaaﬂmma

Section 258. (Draft in English from Vol.79)

» The preferential right on account of supplies of the daily necessaries is for
supplies for six months back of food, drink, light, firewood and charcoal,
necessary for the living of the debtor, of members of his family, who live with
him and whom he is bound to support, and of his servants.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 370
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.310;

» The preferential right for the supply of daily necessaries exists with
regard to articles of food and drink, wood and charcoal , and oil and
petroleum supplied for the last six months and necessary for the
subsistence of the debtor, the relatives who live with him and whom
he is bound to support and the members of his household, as well as
for the subsistence of his men-servants and maidservants.
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Section 259. (Draft in English from Vol.79)

» A person in whose favour an obligation exists based upon any of the
following grounds has a preferential right in particular movables of the
debtor:

* (1) Hiring of an immovable;

* (2) Lodging in an inn;

* (3) Carriage of passengers of goods;

e (4) Preservation of movables;

e (5) Sale of movables;

* (6) Supply of seeds, young plants or manure;
* (7) Agricultural or industrial services.

{References)
v quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 380

2. Jp. Code (1896,98): * 371
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.311;

» A person who has an obligation in his favour arising from any of the
causes mentioned below has a preferential right in specially
determined (certain particular) movables of the debtor: -

* (1) Hiring or letting of immovables;
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(2) Lodging at an hotel or inn;

(3) Transportation of travellers or goods and baggage;

(4) Negligence of public officials in the performance of their
functions;

(5) Preservation of movables;

(6) Sale and purchase of movables;

(7) Supply of seeds and saplings or manure;

(8) Agricultural and industrial labour.
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Section 260. (Draft in English from Vol.79)

» The preferential right on account of the hiring of an immovable is for the
hire of the immovable and for other obligations of the hirer arising from the
relation of hiring, and is in the movables of the hirer which are in or on the
immovable.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 384

2. Jp. Code (1896,98): * 312
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.312;

» The preferential right for hiring or letting of immovables exists in the
movables of the hirer with regard to the rent of the immovables and
other obligations of the hirer arising from the relation of hiring.
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Section 261. (Draft in English from Vol.79)

 [I] The preferential right of the letter of land is in such movables as have
been brought by the hirer upon the land hired or into buildings subservient
to the use of such land, in such movables as are destined for the use of such
land and in such fruits of the land as are in the possession of the hirer.

« [II] The preferential right of the letter or a building is in such movables as
have been brought into the building by the hirer.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 385]

2. Jp. Code (1896,98): * 313
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.313;
 [I] The preferential right of the lessor of land exists in the movables
placed on the land leased or fitted in the buildings for the utilization
thereof, in movables used for the utilization of the land and in the
fruits of the land in the possession of the lessee.
« [II] The preferential right of the lessor of a building exists in the
movables placed in the building by the lessee.
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Section 262. (Draft in English from Vol.79)

 If a hirer of immovable property is transferred or sublet, the preferential
right of the original letter extends to the movables brought by the transferee
or sub-hirer into the property. The same applies to the money which the
transferor or the sub-letter is to receive from the transferee or sub-hirer.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [386 par. 1]
2. Jp. Code (1896,98): * 374
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.314;

» In case a lease is assigned or sub-let, the preferential right of the
original lessor extends to the movables of the assignee or the sub-
lessee. The same applies to the money receivable by the assignor or
the sub-lessor.
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Section 263. (Draft in English from Vol.79)

» In case of a general liquidation of the property of the hirer the preferential
right of the letter is only for the rent and other obligations of the last
preceding, the current and the next following rent period and for such
damages as have arisen during the last preceding and the current rent
period.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 315
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.315;

» In case of the general liquidation of the property of the lessee, the
preferential right of the lessor exists only with regard to the rent and
other obligations for the preceding term, the current term, and the
succeeding term, and in respect of compensation for damages caused
during the preceding term and the current term.
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Section 264. (Draft in English from Vol.79)

 If the letter has received security money, he has a preferential right only with
regard to that part of his claim which is not covered by the security money.
{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 376
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.316;

» In case the lessor has received a sum of money as security for rent he

has a preferential right only with regard to that part of the obligation
which is not paid (performed) out of such security money.
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Section 265. (Draft in English from Vol.79)

» The preferential right on account of lodging in an inn is for what is due to the
proprietor for lodging and other services afforded to the traveller or guest in
satisfaction of his needs, including disbursements, and is in the luggage or
other property of the traveller or guest which is in the inn, hotel or other
such place.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): 377

3. Gr. Code (1896):

4. Miscellaneous: Bk.II.679

{Comments)
The miscellaneous source is as follows:

e Book III (1925), Sec.679;
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Section 266. (Draft in English from Vol.79)

» The letter of an immovable property or the proprietor of an inn, hotel or
other such place may enforce his preferential right in the same manner as a
pledgee. The provisions of this Code concerning Enforcement of Pledge

apply mutatis mutandis.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): 559, 704
4. Miscellaneous:

{Comments)
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Section 267. (Draft in English from Vol.79)

» The preferential right on account of carriage is for charges for the carriage of

a passenger or goods and for accessory expenses, and is in all goods and
luggage in the hands of the carrier.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [
1. Old Text (1923):
2. Jp. Code (1896,98): * 318
3. Gr. Code (1896):
4. Miscellaneous:
{Comments)

The most plausible model for this section would be;

...]: Images in Archives

 Japanese Civil Code (1896/98), Art.318;

» The preferential right for transportation exists against the luggage (or
baggage) which is found in the hands of the carrier with regard to the

fare or freight of the traveller or the luggage (or baggage) and for
accessory expenses.
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Section 268. (Draft in English from Vol.79)

» [I] The letter of an immovable, the proprietor of an inn, or the carrier may
enforce his preferential right against movables belonging to a third person in
the case contemplated in the preceding eight sections, unless he knew in due
time that they belong to the third person.

« [II] If such movables have been stolen or lost the provisions of the law
concerning recovery of possession shall apply.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 384

2. Jp. Code (1896,98): 379
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
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Section 269. (Draft in English from Vol.79)

 [I] The preferential right on account of the preservation of a movable is for
the expense of the preservation of movable, and is in such movable.

« [II] The preferential right exists also for necessary expenses incurred for the
purpose of having a right relating to a movable preserved, acknowledged or
enforced.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 321
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.321;
» [I] The preferential right for preservation of movables exists in the
movables with regard to the expenses of preservation of the same.
 [II] The preferential right of the preceding Paragraph equally exists
with regard to the expenses requisite for having the rights relating to
the movables preserved, ratified, or enforced.
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Section 270. (Draft in English from Vol.79)

» The preferential right on account of the sale of a movable is for the price and
interest thereon, and is in such movable.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 322
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.322;

» The preferential right for sale and purchase of movables exists in the

movables with regard to the price of the movables and interest
thereon.
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Section 271. (Draft in English from Vol.79)

i

» The preferential right on account of the supply of seeds, young plants or
manure is for the price of seeds, young plants or manure and interest
thereon, and is in the fruits which have grown on the land for which those
things have been used within one year after their use.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 323 [=323 par.1]
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.323;

 [I] The preferential right for the supply of seeds and young plants or
manure exists with regard to the price of the seeds and young plants
or manure, and interest thereon, on the fruits proceeding from the
land on which they have been used within one year after their use.

 [II] The preferential right of the preceding Paragraph equally exists
with regard to the supply of silkworm eggs, and of mulberry leaves
used for the rearing of silkwormes, in the things produced from such
silkworm eggs or the mulberry leaves.
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Section 272. (Draft in English from Vol.79)

» The preferential right on account of agricultural and industrial services is as
to the person who rendered agricultural service for wages fro one year back,
and as to a person who rendered industrial services for wages for three
months back, and is in the fruits or manufactured things produced by his
service.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 324
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.324;

» The preferential right for agricultural and industrial labour exists in
the fruits or the things manufactured with regard to wages for the
past year in case of agricultural labour, and in case of industrial labour
with regard to wages for the past three months.
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Section 273. (Draft in English from Vol.79)

» A person in whose favour an obligation exists based upon any of the

following grounds has a preferential right in a particular immovable of the
debtor:

e (1) Preservation of an immovable;
* (2) Work done upon an immovable;
e (3) Sale of an immovable.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 380
2. Jp. Code (1896,98): * 325
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.325;

» A person who has an obligation in his favour arising from any of the

causes mentioned below has a preferential right in specific
immovables of the debtor: -

* (1) Preservation of immovables;
* (2) Works done upon immovables;

* (3) Sale and purchase of immovables.
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Section 274. (Draft in English from Vol.79)

 [I] The preferential right on account of the preservation of an immovable is
for the expense of preservation of an immovable, and is in such immovable.

 [II] In case of the foregoing paragraph the provisions of Section 269
paragraph 2 apply correspondingly.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 382

2. Jp. Code (1896,98): * 326
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.326;
 [I] The preferential right for preservation of immovables exists in the
immovables with regard to expenses of preservation of the same.
» [II] The provisions of Paragraph 2 of Art. 321 apply correspondingly to
the case of the preceding Paragraph.
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Section 275. (Draft in English from Vol.79)

 [I] The preferential right on account of the preservation of an immovable is
for the expense of preservation of an immovable, and is in such immovable.

 [II] In case of the foregoing paragraph the provisions of Section 269
paragraph 2 apply correspondingly.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 383 [=383 par.2]
2. Jp. Code (1896,98): * 327

3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.327;

 [I] The preferential right for works relating to (done upon)
immovables exists in the immovables with regard to the expenses of
works executed by architects, technical experts, and contractors
relative to the immovables of the debtor.

« [II] The preferential right of the preceding Paragraph exists only when
the increase in value resulting from the works actually exists and only
in the amount of such increased value.
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Section 276. (Draft in English from Vol.79)

» The preferential right on account of the sale of an immovable is for the price
and interest thereon, and is in such immovable.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 387
2. Jp. Code (1896,98): * 328
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.328;

» The preferential right for the sale and purchase of immovables exists

in the immovables with regard to the price of the immovables and
interest thereon.
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Section 277. (Draft in English from Vol.79)

 [I] When general preferential rights conflict, the rank of their precedence is
according to the order in Section 252.

 [II] When a preferential right conflicts with a special preferential right, the
latter takes precedence; but the preferential rights on account of expenses
for the common benefit takes precedence as against all creditors who are
benefited thereby.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 399

2. Jp. Code (1896,98). * 329
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.329;

 [I] In case general preferential rights conflict with each other, the
ranks of such preferential rights are determined according to the
order mentioned in Art. 306.

« [II] In case a general preferential right conflicts with a special
preferential right the latter takes precedence over the former; but the
preferential right for expenses for the common benefit has validity of
preference against all the creditors who have benefited by them.
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Section 278. (Draft in English from Vol.79)

 [I] When preferential rights in the same movable conflict, the rank of their
precedence is as follows.

* (1) The preferential right on account of the hiring of an immovable, of
lodging in an inn and of carriage;

* (2) The preferential right on account of the preservation of a movable;
but if there are several persons entitled as preserves, a later preserves
takes precedence of an earlier one;

* (3) The preferential right on account of the sale of a movable, of the
supply of seeds, young plants or manure, and of agriculture and
industrial services.

« [II] If a person who has a preferential right of the first rank knew at the time
when he acquired his obligation that other persons had preferential rights of
the second or third rank, he cannot exercise his right of precedence against
them. The same applies as against a person who has preserved a thing for
the benefit of a person having a preferential right of the first rank.

« [III] As to fruits, a person who rendered agricultural services has the first
rank, a supplier of seeds, young plants or manure the second, and the letter
of the land third.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 400
2. Jp. Code (1896,98): * 330
3. Gr. Code (1896):
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4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.330;
 [I] When special preferential rights on the same movables conflict with
each other, the ranks of such preferential rights are as follows:--

* (1) Preferential right for the lease of immovables, for lodging at
a hotel or an inn and for transportation;

* (2) Preferential right for preservation of movables; but when
there have been several preservers, a later preserver takes
precedence over an earlier one;

* (3) Preferential right for the sale and purchase of movables, for
the supply of seeds and seedlings or manure and for
agricultural and industrial labour.

 [II] When a creditor with preferential right of the first rank knew at the
time when he acquired his obligation of the existence of a creditor
with preferential right of the second or third rank he cannot exercise
preferential right against the latter. The same applies to a person who
has preserved things for the benefit of a creditor of the first rank.

» [III] With regard to fruits, the first rank belongs to the agricultural
labourer, the second rank to the supplier of seeds and seedlings or
manure, and the third rank to the lessor of the land.
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Section 279. (Draft in English from Vol.79)

 [I] When special preferential rights in the same immovable conflict, the rank
of their precedence is according to the order in Section 272.

 [II] In successive sales have been made of the same immovable, the rank of
precedence of the seller as between themselves is according to the priority
of the sales.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [402

2. Jp. Code (1896,98): * 3371
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.331;
 [I] In case special preferential rights in the same immovables conflict,
the ranks of such preferential rights are determined in the order
mentioned in Art. 325.
 [II] When there have been successive sales and purchases with regard
to the same immovable the ranks of preferential rights among the
sellers are determined according to the priority in time.
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Section 280. (Draft in English from Vol.79)

» When several persons have preferential rights of the same rank in the same

thing, each is to receive performance in proportion to the amount of his
obligation.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 403
2. Jp. Code (1896,98): * 332
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.332;

» When there are several creditors with preferential rights of the same

rank in the same object, each creditor obtains performance in
proportion to the amount of his obligation.
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Section 281. (Draft in English from Vol.79)

» A preferential right in a movable cannot be exercised after the debtor has
delivered the thing to a third person who has acquired it from him.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 389]

2. Jp. Code (1896,98). * 333
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.333;
» A preferential right cannot be exercised in a movable after the debtor
has delivered the movable to a third acquirer.
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Section 282. (Draft in English from Vol.79)

» When a preferential right conflicts with a pledge of a movable, the pledgee

has the same rights as the holder of a preferential right of the first rank
mentioned in Section 277.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 334
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.334;

 In case a preferential right conflicts with a pledge of movables, the
pledgee of such movables has the same right as the creditor with
preferential right of the first rank mentioned in Art. 330.
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Section 283. (Draft in English from Vol.79)

» [I] A person who has a general preferential right must receive performance
first out of the movable property of the debtor, and only in case that is
insufficient he can receive performance out of immovables.

 [II] As to immovables, he must receive performance first out of such
immovables as are not subject to a special security.

« [III] If a person who has a general preferential right negligently omits to
intervene in a distribution according to the provisions of the foregoing two
paragraphs, he cannot exercise his preferential right against a third person
whose right is registered, to the extent of what he would have received
through such intervention.

» [IV] The provisions of the foregoing three paragraphs do not apply, if the
proceeds of an immovable are to be distributed before those of other
property, or if the proceeds of an immovable which is the subject of a special
security are to be distributed before the proceeds of other immovables.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 335
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

Japanese Civil Code (1896/98), Art.335;
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[1] A creditor possessing a general preferential right obtains the
performance out of property other than immovables in the first place
and unless it is insufficient he cannot obtain the performance out of
immovables.

[1I] With regard to immovables the performance must be obtained in
the first place out of those which are not the subjects of special
security.

[III] When the creditor with a general preferential right has neglected
to participate in a distribution in accordance with the provisions of the
preceding Paragraphs, he cannot exercise his preferential right against
a third person whose right has been registered so far as the amount
which he would have obtained by participating in the distribution is
concerned.

[IV] The provisions of the preceding three Paragraphs do not apply
when the proceeds of the immovables are to be distributed before
those of other property or when the proceeds of the immovables
which are the subjects of special security are to be distributed before
those of other immovables.
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Section 284. (Draft in English from Vol.79)

» A general preferential right, even though not registered in respect to an
immovable, may be set up against any creditor who has no special security;
but this does not apply against a third person who made registration.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 336
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.336;

» General preferential rights are not prevented from being set up
against the creditors who have no special securities even when no
registration has been made in respect to an immovable; this does not
apply, however, against third persons who have made registration.

108 Back to Table of Contents 1


https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896ja_Book2_Chapter08_Title04#Article_336.
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0281-0289.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0285
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0283

< Previous Section | Next Section =

N1"31 285

- YSudnsluyashwiedmnsunsndiu dnndudisinisiietizesneuudusaudy
Tvenameleulilaewaules Ysuavsiadinasely

Section 285. (Draft in English from Vol.79)

» A preferential right on account of the preservation of an immovable retains
its effect by being registered immediately after the act of preservation is
completed.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 390 par.2
2. Jp. Code (1896,98): * 337
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.337;

» A preferential right for the preservation of immovables preserves its

validity by being registered immediately after the completion of the
act of preservation.
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Section 286. (Draft in English from Vol.79)

« [I] A preferential right on account of work done upon an immovable retains
its effect by a provisional estimate of the cost being registered before the
work has begun. If, however, the costs of the work exceeds the provisional
estimate, there is no preferential right for the excess.

 [II] The increase of value of an immovable arising from the work done upon
it is to be estimated by experts appointed by the Court at the time of the
intervention in the distribution.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 383 par.2
2. Jp. Code (1896,98): * 338
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.338;

« [I] A preferential right for works relating to immovables preserves its
validity by the registration being made of the estimated expenses
previous to the commencement of such works ; but when the
expenses of the work exceed the estimate, no preferential right exists
with regard to the said excess.

» [II] with regard to the said The amount of increase in value of an
immovable resulting from the work must be appraised by an
appraiser appointed by a Court at the time when the distribution is
participated in.
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Section 287. (Draft in English from Vol.79)

» A preferential right registered in accordance with the provisions of the
preceding two sections can be exercised in preference to a mortgage.
{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 339
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.339;

» A preferential right registered in accordance with the provisions of the
preceding two Articles may be exercised in preference to a mortgage.
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Section 288. (Draft in English from Vol.79)

» A preferential right on account of the sale of an immovable retains its effect

by registering at the same time with the contract of sale the fact that the
price or the interest thereon has not been paid.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 392
2. Jp. Code (1896,98): * 340
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.340;

» A preferential right for the sale and purchase of immovables

preserves its validity by a registration being made simultaneously with

the contract of sale and purchase to the effect that the price or the
interest thereon is not yet paid.
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Section 289. (Draft in English from Vol.79)

» As to the effect of a preferential right, in addition to provisions of Sections
280 to 287 inclusive the provisions as to Mortgage apply correspondingly.
{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 395
2. Jp. Code (1896,98): * 341
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.341;

» With regard to the validity of preferential rights besides those fixed in

the present Section, the provisions relating to mortgages apply
correspondingly.
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Section 290. (Draft in English from Vol.79)
 If several persons owe a divisible performance, or if a divisible performance

is owed to several persons, each debtor is, in case of doubt, liable only for an
equal share, and each creditor is entitled to an equal share.

{References)
v quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 220, 221, 222
2. Jp. Code (1896,98): [427]
3. Gr. Code (1896): * 420

1. Miscellaneous:

{Comments)
The most plausible model for this section would be;

e German Civil Code (1896), Sec.420;

» If several persons owe a divisible performance or if a divisible
performance is owed to several persons, each debtor is, in case of
doubt, liable only for an equal share, and each creditor is entitled only
to an equal share.
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Section 291. (Draft in English from Vol.79)

« If several persons owe an act of performance in such manner that each is
bound to effect the whole performance, though the creditor is entitled to
obtain the whole performance only once (i.e. joint debtors), the creditor may
demand the performance at his option from any one of the debtors, in the
whole or in part. Until the whole performance has been effected all of the
debtors remain bound.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 225, 245
2. Jp. Code (1896,98): 432
3. Gr. Code (1896): * 427

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

e German Civil Code (1896), Sec.421;

» If several persons owe an act of performance in such manner that
each is bound to effect the whole performance, though the creditor is
entitled to demand the performance only once (i.e., joint debtors), the
creditor may demand the performance at his option from any one of
the debtors, in whole or in part. Until the whole performance has
been effected all of the debtors remain bound.
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Section 292. (Draft in English from Vol.79)

« [I] Performance of the obligation by one joint debtors operates in favour of
the other debtors. The same rule applies to any act in lieu of performance, to
the deposit of lieu of performance and to set off.

* [II] A claim belonging to one of the joint debtors may not be set off by the
other debtors.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 247, 248

2. Jp. Code (1896,98): [ 436], [ 442]
3. Gr. Code (1896): * 422

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

* German Civil Code (1896), Sec.422;

« [I] Fulfilment of the obligation by one joint debtor operates in favour
of the other debtors. The same rule applies to any act of performance
in lieu of fulfilment of the obligation, to lodgment and to set-off.

« [II] A claim belonging to one of the joint debtors may not be set off by
the other debtors.
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Section 293. (Draft in English from Vol.79)

» Arelease of the obligation granted to one of the joint debtors avails for the
benefit of the other debtors only in respect of the share of the debtor who
has been released unless otherwise agreed.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 254

2. Jp. Code (1896,98): * 437
3. Gr. Code (1896): 423

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.437;
» Avrelease of an obligation made to one of the joint debtors takes effect
in favour of the other debtors only with regard to the said debtor's
share in the obligation.

117 Back to Table of Contents 1


https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book2_Chapter06#Section_423.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896ja_Book3_Chapter01_Title03_Part03#Article_437.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0254
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0290-0295.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0294
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0292

< Previous Section | Next Section =
N1 294

. N miietnregnuiiniuiuaunisiugenladunmudssleviungnvianudug
e

Section 294. (Draft in English from Vol.79)

» The default of the creditor towards one joint debtor avails also in favour of
the other debtors.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 252
2. Jp. Code (1896,98):
3. Gr. Code (1896): * 424
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

* German Civil Code (1896), Sec.424;

» The default of the creditor towards one joint debtor avails also in
favour of the other debtors.
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Section 295. (Draft in English from Vol.79)

« [I] Facts other than those specified in Sections 292 to 294 avail, unless the
contrary appears from the nature of the obligation, in favour of and as
against only the joint debtor to whom they particularly refer.

« [II] This applies, in particular, to the giving of notice, default, imputability of
fault, impossibility of performance on the part of one joint debtor,
prescription or its interruption, and merger of the claim in debt.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 246 - 260 [??] [257]

2. Jp. Code (1896,98): [440]
3. Gr. Code (1896): * 425

1. Miscellaneous:

{Comments)
The most plausible model for this section would be;

e German Civil Code (1896), Sec.425;

« [I] Facts other than those specified in 422 to 424 avail, unless a
contrary intention appears from the nature of the obligation, in favour
of and as against only the joint debtor to whom they particularly refer.

« [II] This applies, e.g., to the giving of notice, default, imputability of
fault, impossibility of performance on the part of one joint debtor,
prescription or its interruption or suspension, merger of the claim in
the debt, and non-appellable judgment.
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Section 296.

(Draft in English from Vol.79)

* As between themselves joint debtors are liable in equal shares, unless it is
otherwise provided. If from one of the joint debtors the contribution due
from him cannot be obtained, the deficiency shall be borne by the other
debtors who are bound to make contribution; provided that one of the joint
debtors has been released from joint obligation, the creditor takes upon
himself that share which the debtor released by him ought to have borne.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 258 259

2. Jp. Code (1896,98): [ 444], 445
3. Gr. Code (1896): * 426 par.1
4. Miscellaneous:

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] German Civil Code (1896), Sec.426;

[I] As between themselves joint debtors are liable in equal shares,
unless it is otherwise provided. If from one of the joint debtors the
contribution due from him cannot be obtained, the deficiency shall be
borne by the other debtors who are bound to make contribution.

[II] If one joint debtor satisfies the creditor and can demand
contribution from the other debtors, the claim of the creditor against
the other debtors is transferred to him. The transfer may not be
enforced to the detriment of the creditor.

» [Secondary model] Japanese Civil Code (1896/98), Art.445;

In case one of the joint debtors has obtained release from the joint
obligation, if among the other debtors one has no means to perform,
the creditor bears, with regard to the part which cannot be repaid by
the insolvent person, the part which should have been borne by the
person who has obtained release from the joint responsibility.
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Section 297. (Draft in English from Vol.79)
+ Ifiin a contract several persons bind themselves in common to effect a

performance, they are liable, in case of doubt, as joint debtors even in the
case of a divisible performance.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 227
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 427
4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

e German Civil Code (1896), Sec.427;
 Ifiin a contract several persons bind themselves in common to effect a
divisible performance, they are liable, in case of doubt, as joint
debtors.
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Section 298. (Draft in English from Vol.79)

 If several persons are entitled to demand an act of performance in such
manner that each can demand the whole performance, though the debtor is
bound to effect the whole performance only once (i.e. joint creditors), the
debtor may at his option perform in favour of any one of the creditors. This
applies even if one of the creditors has already brought an action for the
performance.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 229 - 232
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 428

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

e German Civil Code (1896), Sec.428;
 If several persons are entitled to demand an act of performance in
such manner that each can demand the whole performance, though
the debtor is bound to perform only once (i.e., joint creditors), the
debtor may at his option perform in favour of any one of the
creditors. This applies even if one of the creditors has already brought
an action for the performance.
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Section 299. (Draft in English from Vol.79)

« [I] Default on the part of one joint creditor avails also against the other
creditors.

 [II] If a claim and a debt become merged in one joint creditor, the rights of
the other creditors against the debtor are extinguished.

« [III] For the rest the provisions of Sections 291, 292, 294 apply mutatis
mutandis. In particular, if one joint creditor transfers his claim to another
person, the rights of the other creditors remain unaffected.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 238, [ 243]
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 429

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

e German Civil Code (1896), Sec.429;

» [I] Default on the part of one joint creditor avails also against the
other creditors.

* [II] If claim and debt become merged in one joint creditor, the rights
of the other creditors against the debtor are extinguished.

« [III] For the rest the provisions of 422, 423, 425 apply mutatis
mutandis. E.g., if one joint creditor transfers his claim to another
person, the rights of the other creditors remain unaffected.
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Section 300. (Draft in English from Vol.79)
 Joint creditors are, as between themselves, entitled to equal shares, unless it
is otherwise provided.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): [230]
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 430
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;
e German Civil Code (1896), Sec.430;

 Joint creditors are, as between themselves, entitled to equal shares,
unless it is otherwise provided.
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Section 301. (Draft in English from Vol.79)

 If several persons owe an indivisible performance, they are liable as joint
debtors.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 265, 266 [??]
2. Jp. Code (1896,98):
3. Gr. Code (1896): * 437
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;
e German Civil Code (1896), Sec.431;

» If several persons owe an indivisible performance they are liable as
joint debtors.
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Section 302. (Draft in English from Vol.79)

» [I] If an indivisible performance is owed to several persons, and if they are
not joint creditors, the debtor may only perform in favour of all in common,
and each creditor may only demand the performance in favour of all. Each
creditor may demand that the debtor deposits the thing owed for the benefit
of all the creditors, or if the thing is not suitable to be deposited, that it be
consigned to a custodian appointed by the Court.

« [II] For the rest a fact which refers only to one creditor does not avail in
favour of nor as against the other creditors.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 265

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 432
4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

« German Civil Code (1896), Sec.432;

 [I] If an indivisible performance is owed to several persons, and if they
are not joint creditors, the debtor may only perform in favour of all in
common, and each creditor may only demand the performance in
favour of all. Each creditor may demand that the debtor lodge the
thing owed for the benefit of all the creditors, or if the thing is not
suitable to be lodged, that it be consigned to a custodian appointed by
the Court.

« [II] For the rest a fact which refers only to one creditor does not avail
in favour of nor as against the other creditors.

126 Back to Table of Contents 1


https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book2_Chapter06#Section_432.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0265
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0302-0302.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0303
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0301

UN2I6 @ lanansisansas

< Previous Section | Next Section =

1631 303

¥

. AvsBundesduvinuinariideutuls BuliusanmustidvisiuesasliiUatedli
Tourula

. ﬁfmmﬂafnmuaaﬂﬂ%mm mﬂﬂmmiﬂLLamLf\mmLﬂuamqau ANTLANILIAU
WUl muwmﬂmﬂmuLUumamaaumamauaﬂmﬂﬁummﬂ,mamw

Section 303. (Draft in English from Vol.79)

* [I] A claim may be transferred, unless its nature does not admit of it.

+ [II] The provisions of the foregoing paragraph do not apply, if the parties
have declared a contrary intention. Such declaration of intention, however,
cannot be set up against a third person acting in good faith.

{References)
v quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 266, 267
2. Jp. Code (1896,98): * 466
3. Gr. Code (1896):

4. Miscellaneous: /5.0. 164]

{Comments)
The most plausible model for this section would be;

+ Japanese Civil Code (1896/98), Art.466;

« [I] Obligations are assignable except when their nature does not
permit of assignment.

« [II] The provisions of the preceding Paragraph do not apply when the
parties concerned have made a contrary expression of intention. But
such expression of intention cannot be set up against third persons in
good faith.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.164;

* [I] Der Glaubiger kann eine ihm zustehende Forderung ohne
Einwilligung des Schuldners an einen Andern abtreten, soweit nicht
Gesetz, Vereinbarung oder Natur des Rechtsverhaltnisses
entgegenstehen.

 [II] Dem Dritten, der die Forderung im Vertrauen auf ein schriftliches
Schuldbekenntnis erworben hat, das ein Verbot der Abtretung nicht
enthalt, kann der Schuldner die Einrede, dass die Abtretung durch
Vereinbarung ausgeschlossen worden sei, nicht entgegensetzen.
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Section 304. (Draft in English from Vol.79)

» Aclaim is not transferable if it is not subject to judicial attachment.
{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98):
3. Gr. Code (1896): * 400
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

e German Civil Code (1896), Sec.400;

» Aclaim is not assignable if it is not subject to judicial attachment.
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Section 305. (Draft in English from Vol.79)

« [I] With the transferred claim the rights of mortgage or pledge existing on its
account and the rights arising from a suretyship established for it, pass to
the transferee.

« [II] The transferee may also enforce any preferential right connected with
the claim in case of compulsory execution or bankruptcy.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 407

4. Miscellaneous: [S.0.170 par.1]

{Comments)
The most plausible model for this section would be;

e German Civil Code (1896), Sec.401;

« [I] With the assigned claim the rights of hypotheca or pledge existing
on its account and the rights arising from a suretyship established for
it, pass to the assignee.

+ [II] The assignee may also enforce any right of preference connected
with the claim in case of compulsory execution or bankruptcy.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.170;

« [I] Mit der Forderung gehen die Vorzugs- und Nebenrechte uber, mit
Ausnahme derer, die untrennbar mit der Person des Abtretenden
verknapft sind.

« [II] Der Abtretende ist verpflichtet, dem Erwerber die Schuldurkunde
und alle vorhandenen Beweismittel auszuliefern und ihm die zur
Geltendmachung der Forderung nétigen Aufschlusse zu erteilen.

« [III] Es wird vermutet, dass mit der Hauptforderung auch die
ruckstandigen Zinse auf den Erwerber Ubergehen.
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Section 306. (Draft in English from Vol.79)

 [I] The transfer of an obligation performable to a specific creditor is not valid
unless it is made in writing. It can be set up against the debtor or third
person only if a notice thereof has been given to the debtor, or if the debtor
has consented to the transfer. Such notice or consent must be in writing.

 [II] The debtor is discharged if he satisfies the transferor by way of payment
or otherwise before he has received notice of, or has agreed to, the transfer.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): *271

2. Jp. Code (1896,98): 467

3. Gr. Code (1896):

4. Miscellaneous: 5.0.765 [=5.0.165 par.1] [, 167]

{Comments)
The most plausible model for this section would be;

» Old Text (1923), Sec.271;

« [ msleudvsazentududosodungnuinieynnanisuenlild aunitg
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Arts.165 and 167;
« Art.165;
 [I] Die Abtretung bedarf zu ihrer Gultigkeit der schriftlichen
Form.
+ [II] Die Verpflichtung zum Abschluss eines Abtretungsvertrages
kann formlos begrundet werden.
« Art.167;
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* Wenn der Schuldner, bevor ihm der Abtretende oder der
Erwerber die Abtretung angezeigt hat, in gutem Glauben an den
frihern Glaubiger oder, im Falle mehrfacher Abtretung, an
einen im Rechte nachgehenden Erwerber Zahlung leistet, so ist
er gultig befreit.
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Section 307. (Draft in English from Vol.79)

+ Ifarightis claimed under different transfers, the first transfer notified, or
agreed to, shall be preferred.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): *272
2. Jp. Code (1896,98):

3. Gr. Code (1896): 408 [=408 par.1]
4. Miscellaneous: Tun.207

{Comments)

The most plausible model for this section would be;
« Old Text (1923), Sec.272;
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Section 308. (Draft in English from Vol.79)

 [I] If a debtor has given the consent mentioned in Section 305 without
reservation, he cannot set up against the transferee a defence which he
might have made against the transferor. If, however, in order to extinguish
the obligation, the debtor has made any payment to the transferor, he may
recover it, or if for such purpose he has assumed an obligation to the
transferor, he may treat it as if it did not exist.

« [II] If the debtor has only received a notice of the transfer, he may set up
against the transferee any defence which he had against the transferor
before he received such notice. If the debtor had against the transferor a
claim not yet due at the time of the notice, he can set off such claim
provided that the same would become due not later than the claim
transferred.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 273
2. Jp. Code (1896,98): * 468
3. Gr. Code (1896): [404), [406), [407

1. Miscellaneous: 5.0.769 par.2

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Japanese Civil Code (1896/98), Art.468;
 [I] When the debtor has given the consent of the preceding Article
without making any reservation even when there are circumstances
which could have been set up against the assignor, they cannot be set
up against the assignee. But if the debtor has paid anything to the
assignor in order to extinguish the obligation it can be recovered, or if
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he has incurred any obligation to the assignor, he may regard it as
non- existent.

* [II] When the assignor has merely notified the assignment to the
debtor, the latter may set up against the assignee any defence which
he could have set up against the assignor previous to the receipt of
such notification.

» [Secondary model] Schweizerisches Obligationenrecht (1911), Art.169;

 [I] Einreden, die der Forderung des Abtretenden entgegenstanden,
kann der Schuldner auch gegen den Erwerber geltend machen, wenn
sie schon zu der Zeit vorhanden waren, als er von der Abtretung
Kenntnis erhielt.

+ [II] Ist eine Gegenforderung des Schuldners in diesem Zeitpunkt noch
nicht fallig gewesen, so kann er sie dennoch zur Verrechnung bringen,
wenn sie nicht spater als die abgetretene Forderung fallig geworden
ist.
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Section 309. (Draft in English from Vol.79)

» The transfer of an obligation performable to order can be set up against the
debtor or other third person only if the transfer is endorsed on the
instrument, and the instrument itself is delivered to the transferee.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 469
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.469;

» The assignment of an obligation performable to order cannot be set
up against the debtor or third persons unless the fact of assignment

has been endorsed on the instrument and the latter itself has been
delivered to the assignee.

135 Back to Table of Contents 1


https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896ja_Book3_Chapter01_Title04#Article_469.
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0306-0310.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0310
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0308

< Previous Section | Next Section =

1631310

. quawﬁé’uﬁﬁwﬁﬁummLmébmfu aﬂmﬁjﬁam%ﬁmaaumuﬁaﬁas’imﬂmwmi E0)
aaumummmmaameu;mmamaﬂaamamammammﬂm wAfEAUENTY
Frzdownaafieaiil meaﬂmmmﬂmammmaﬂiummLauLaaamﬂiﬂaLm
o5 mimimuuuﬂlmﬂuauaumm

Section 310. (Draft in English from Vol.79)

» The debtor of an obligation performable to order has the right, but is not
bound, to verify the identity of the holder of the instrument or the
genuineness of his signature or seal; but if the debtor acts in bad faith or
with gross negligence, his performance is invalid.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 470
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.470;

» The debtor on an obligation performable to order has the right, but is
not bound, to investigate into the identity of the holder of the
instrument or the authenticity of the signature and seal thereon ; but
if the debtor acts in bad faith or with gross negligence, his
performance is null and void.
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Section 311. (Draft in English from Vol.79)

» The provisions of the foregoing section apply correspondingly, if a creditor is

designated in the instrument, but it is added that performance shall be made
to the holder of such instrument.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 471
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.471;

» The provisions of the preceding Article apply correspondingly to cases
where, though the name of the creditor is specified on the instrument,

it is additionally stated that performance shall be made to the holder
of the said instrument.
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Section 312. (Draft in English from Vol.79)

» The debtor of an obligation performable to order cannot set up against any
transferee in good faith defences which he might have set up against the
original creditor, except such as appear on the face of the instrument or
result naturally from its character.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 472
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.472;

» The debtor on an obligation performable to order cannot set up
against an assignee in good faith any defences which he might have
set up against the original creditor, except such as are mentioned in
the instrument or which are the natural result of its nature.
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Section 313. (Draft in English from Vol.79)

» The provisions of the foregoing section apply correspondingly to obligations
performance to bearer.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 473
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.473;

» The provisions of the preceding Article are correspondingly applicable
to obligations performable to bearer.
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Section 314. (Draft in English from Vol.79)

+ [I] Performance of an obligation may be made by any third person, unless its
nature does not admit of it, or the parties concerned have declared a
contrary intention.

+ [II] A person who has no interest in the performance, cannot make
performance against the will of the debtor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 289

2. Jp. Code (1896,98). * 474
3. Gr. Code (1896): 267

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.474;

« [I] An obligation may be discharged by a third person except when the
nature of the obligation does not permit, or when the parties
concerned have expressed a contrary intention.

« [II] A third person who is not interested (in the obligation) may not
make performance against the will of the debtor.
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Section 315. (Draft in English from Vol.79)

» Performance must be made to the creditor or a person having authority to
receive performance on his behalf. A performance made to a person who
has no authority to receive is valid if the creditor ratifies it.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 291, [ 292 par.1 No.1]

2. Jp. Code (1896,98):

3. Gr. Code (1896): [ 1896de Book2 Chapter03 TitleO1#Section 362. 362
4. Miscellaneous: * Fr.1239

{Comments)
The most plausible model for this section would be;

e French Civil Code (1804), Art.1239;
 [I] The payment must be made to the creditor or to some one having
authority from him, or who shall be authorised by the court or by the
law to receive, for him.
+ [II] Payment made to one who shall not have authority to receive for
the creditor, is valid, if the latter ratify it or if he have profited thereby.
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Section 316. (Draft in English from Vol.79)

 If performance is made to the apparent possessor of an obligation, it is valid
only if the person making performance acted in good faith.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 293
2. Jp. Code (1896,98): * 478
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.478;

» The performance made to a quasi-possessor of an obligation is not
valid except the person performing has acted in good faith.
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Section 317. (Draft in English from Vol.79)

» Exceptin the case mentioned in the foregoing section, a performance made

to a person who is not entitled to receive it, is valid only to the extent to
which the creditor has been enriched thereby.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 291 [??], 292 [=292 par.1 No.2, par.2]
2. Jp. Code (1896,98): * 479

3. Gr. Code (1896): [ 362 par.2]
4. Miscellaneous:

{Comments)

The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.479;

» Performance made to a person who has no authority to receive the
same is valid to the extent to which the creditor is enriched thereby,
except in the case contemplated in the preceding Article.
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Section 318. (Draft in English from Vol.79)

» A person who holds a receipt is deemed to have a right to receive
performance; but this does not apply, if the person making performance
knows that such right does not exist or is ignorant thereof by reason of his
negligence.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 293
2. Jp. Code (1896,98): * 480
3. Gr. Code (1896): 370
4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.480;
» The bearer of a receipt is deemed to be authorized to receive

performance, except when the person performing knew, or did not

know through his own negligence, that the bearer was not so
authorized.

144 Back to Table of Contents 1


https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book2_Chapter03_Title01#Section_370.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896ja_Book3_Chapter01_Title05_Part01#Article_480.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0293
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0318-0320.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0319
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0317

< Previous Section | Next Section =

16131 319

. mmaaﬂmaﬂmﬂuwmmmLauwmfﬁmimmm awumsmﬂmmwmumm
puLpales wmﬂmemmawa”lmmmwamLsaﬂimﬂmﬂumamuummsmiu
muaﬂimmummLaamaaumulmmim

. aily Guam'mmﬂmamﬂmiiﬂmwuumLUWawm'}ﬂumﬁwaﬂwuﬂu‘wmmiﬂj
avsladeeuidmidvesnuosiulsl

Section 319. (Draft in English from Vol.79)

* When a third debtor who has been ordered by a Court to refrain from
making performance, has made the same to his own creditor, the seizing
creditor may, in so far as he has sustained damage, demand another
performance from the third debtor.

» The provisions of the foregoing paragraph do not prevent the third debtor
from exercising the right to recourse against his own creditor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 295

2. Jp. Code (1896,98): * 481
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be;

 Japanese Civil Code (1896/98), Art.481;

 [I] When a third debtor (garnishee) who has been ordered by a Court
to refrain from making payment, has made the same to his own
creditor, the seizing creditor may, in so far as he has sustained
damage, demand another performance from the third debtor.

» [II] The provisions of the preceding Paragraph do not prevent the
garnishee from exercising the claim for reimbursement against his
own creditor.
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Section 320. (Draft in English from Vol.79)

» The creditor cannot be compelled to receive part performance or any other
performance than that which due to him.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * [296], 299

2. Jp. Code (1896,98):

3. Gr. Code (1896): [ 363]

4. Miscellaneous: Fr.1243 [, 1244 par.1]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Secs.296 and 299;
* Sec.296; o }
» Tunnsdsgniliu avdedudmily Suauldegnsduuenainauldiinigly
uganiitulila
» Sec.299; o 5
. Jumstseniiti avdaulidmisuauldusdudulalle

The other miscellaneous sources are as follows:

* French Civil Code (1804), Arts.1243 and 1244,
* Art.1243;

* The creditor cannot be compelled to accept a thing different
from that which is due to him, although the value of the thing
tendered should be equal or even superior.

« Art.1244;

» [I] The debtor cannot oblige the creditor to receive partial
payment of a debt, although divisible.

 [II] The judge may nevertheless, in consideration of the debtor's
situation, and using this power with great caution, award
moderate delays for the payment, and suspend the course of
the suit, putting all things in the same state.
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Section 321. (Draft in English from Vol.79)

« [I] An obligation is extinguished if the creditor accepts in lieu of performance
another performance than that agreed upon.

« [II] If the debtor, for the purpose of satisfying the creditor, assumes a new
obligation towards him, it is not to be presumed, in case of doubt, that he
assumes the obligation in lieu of performance.

« [III] If performance is made by making, transferring or indorsing a bill or
warrant, the obligation is extinguished only if such bill or warrant is paid.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [[f2466th_Sec 0297 297], 298
2. Jp. Code (1896,98): [482

3. Gr. Code (1896): * [364]

4. Miscellaneous:

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] German Civil Code (1896), Sec.364;

+ [I] An obligation is extinguished if the creditor accepts in lieu of
fulfilment another performance than that agreed upon.

« [II] If the debtor, for the purpose of satisfying the creditor, assumes a
new obligation towards him, it is not to be presumed, in case of
doubt, that he assumes the obligation in lieu of fulfilment.

» [Secondary model] Old Text (1923), Sec.298;
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Section 322. (Draft in English from Vol.79)

 If a thing, a claim against a third person, or any other right is given in lieu of
performance, the debtor shall be liable for defect and for eviction in the
same manner as the seller.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 297 [??]
2. Jp. Code (1896,98):
3. Gr. Code (1896): * 365
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

e German Civil Code (1896), Sec.365;

« If a thing, a claim against a third party, or any other right is given in
lieu of fulfilment, the debtor shall warrant in the same manner as a
seller against a defect of title or a defect of quality.

148 Back to Table of Contents 1


https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book2_Chapter03_Title01#Section_365.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0297
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0321-0323.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0323
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0321

< Previous Section | Next Section =

N1"31 323

. mmameumuauimamaumwaLawwwm mu’;fmﬂﬂamﬁmmua}ummawau
mwammmwmLﬂuaa"lunmmuwamuau

. aﬂmmmaaﬁﬂmmwauﬂamamwmummu:}alfuuamﬁay,awuwﬁqanw%wéﬁu
yaeAued auniagldduweuningdy

Section 323. (Draft in English from Vol.79)

« [I] If the subject of an obligation is the delivery of a specific thing, the person
making performance must deliver the thing in condition in which it is at the
time when delivery is to be made.

 [II] The debtor must, until he delivers it, keep the thing with such care as a
person of ordinary prudence would take of his own property.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 483, 400
3. Gr. Code (1896):

4. Miscellaneous: Fr. 1245

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Arts.483 and 400;
« Art.483;

* When the subject of an obligation is the delivery of a specific
thing, the person performing must deliver such thing in the
condition in which it is actually found at the time when delivery
is due.

« Art.400;

* When the subject of an obligation is the delivery of a specific
thing, the debtor must preserve such thing with the care of a
good manager until it is delivered.

The miscellaneous source is as follows:

* French Civil Code (1804), Art.1245;

» A debtor in a certain and determinate property is discharged by the
remittance of such object in the state in which it may be at the time of
delivery, provided that the deteriorations which have occurred therein
do not proceed from his act or fault, nor from that of persons for
whom he is responsible ; provided also that previously to such
deteriorations he were not in delay.
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Section 324. (Draft in English from Vol.79)

* When there is no special declaration of intention as to the place of
performance, if a specific thing is to be delivered, the delivery is to be made
at the place where the thing was at the time when the obligation arose; other
kinds of performance must be made at the place of the creditor's present
domicile.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 3713 [=313 par.2]
2. Jp. Code (1896,98): * 484
3. Gr. Code (1896): [ 269], [ 270 par.1]

1. Miscellaneous: 5.0.74 [ Fr.1247]

{Comments)
The most plausible model for this section would be:

» Japanese Civil Code (1896/98), Art.4184;

» When there is no special expression of intention as to the place where
performance is to be made, the delivery of a specific thing must be
made at the place where the thing was when the obligation came into
existence and, in other cases, at the creditor's present domicile.

The other miscellaneous sources are as follows:

» Schweizerisches Obligationenrecht (1911), Art.74;
* [I] Der Ort der Erfullung wird durch den ausdricklichen oder aus den
Umstanden zu schlieBenden Willen der Parteien bestimmt.
* [II] Wo nichts anderes bestimmt ist, gelten folgende Grundsatze:
* 1. Geldschulden sind an dem Orte zu zahlen, wo der Glaubiger
zur Zeit der Erfullung seinen Wohnsitz hat,
» 2. wird eine bestimmte Sache geschuldet, so ist diese da zu
ubergeben, wo sie sich zur Zeit des Vertragsabschlusses befand,
+ 3. andere Verbindlichkeiten sind an dem Orte zu erfullen, wo
der Schuldner zur Zeit ihrer Entstehung seinen Wohnsitz hatte.
« [III] Wenn der Glaubiger seinen Wohnsitz, an dem er die Erfillung
fordern kann, nach der Entstehung der Schuld andert und dem
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Schuldner daraus eine erhebliche Belastigung erwachst, so ist dieser
berechtigt, an dem ursprunglichen Wohnsitze zu erftllen.
* French Civil Code (1804), Art.1247;

* [I] The payment must be performed in the place appointed by the
agreement. If the place be not designated therein, when a certain and
determinate property is in question, it must be made in the place
where the thing which is the object of the obligation was at the date
thereof.

« [II] With the exception of these two cases, the payment must be made
at the domicile of the debtor.
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Section 325. (Draft in English from Vol.79)

* When there is no declaration of intention as to the expenses of performance,
such expenses are to be borne by the debtor; if, however, because of the
creditor's transfer of his domicile or any other act of his the expenses are
increased, such increase must be borne by the creditor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 277

2. Jp. Code (1896,98): * 485

3. Gr. Code (1896): [ 270 par.2], [ 448]
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.485;

» When there is no special expression of intention with regard to the
expenses of performance, the debtor shall bear the expenses; but if
the creditor has increased the expenses of performance by a removal
of his domicile or other acts, the additional cost shall be borne by the
creditor.
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Section 326. (Draft in English from Vol.79)

 [I] The person making performance is entitled to a receipt from the person
who receives performance, and if the performance is wholly performed, he
is entitled to have the document embodying the obligation surrendered to
him or cancelled. If such document is declared to be lost, he is entitled to
have the extinction of the obligation mentioned in the receipt or in a
separate document.

« [II] If the obligation is partly performed or if the document gives the creditor
any other right, the debtor is only entitled to a receipt and to the
performance noted in the document.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [304 - 307

2. Jp. Code (1896,98): [486], [487]
3. Gr. Code (1896): [ 368], [ 371]
4. Miscellaneous: */5.0.88]

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Schweizerisches Obligationenrecht (1911), Art.88;

 [I] Der Schuldner, der eine Zahlung leistet, ist berechtigt, eine
Quittung und, falls die Schuld vollstéandig getilgt wird, auch die
Ruckgabe des Schuldscheines oder dessen Entkraftung zu fordern.

« [II] Ist die Zahlung keine vollstandige oder sind in dem Schuldscheine
auch andere Rechte des Glaubigers beurkundet, so kann der
Schuldner auRer der Quittung nur die Vormerkung auf dem
Schuldscheine verlangen.

. [Secondary model] Old Text (1923), Sec. 306
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Section 327. (Draft in English from Vol.79)

» [I] In case of interest or other periodical performance if the creditor gives a
receipt for one term without any reservation it is presumed that he has
received performance for the previous terms.

« [II] If he gives receipt for the capital, it is presumed that he has received the
interest.

« [III] If the document embodying the obligation has been surrendered, it is
presumed that the obligation has been extinguished.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 308 309, 310
2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous: *5.0.89

{Comments)
The most plausible model for this section would be:

» Schweizerisches Obligationenrecht (1911), Art.89;

» [I] Werden Zinse oder andere periodische Leistungen geschuldet, so
begrindet die flir eine spatere Leistung ohne Vorbehalt ausgestellte
Quittung die Vermutung, es seien die fruher fallig gewordenen
Leistungen entrichtet.

« [II] Ist eine Quittung fir die Kapitalschuld ausgestellt, so wird
vermutet, dass auch die Zinse bezahlt seien.

« [III] Die Ruckgabe des Schuldscheines an den Schuldner begriindet die
Vermutung, dass die Schuld getilgt sei.
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Section 328. (Draft in English from Vol.79)

 [I] If a debtor is bound to the creditor to do similar acts of performance by
virtue of several obligations, and if the performance effected by him is
insufficient for the discharge of all debts, that debt is discharged which he
specifies on effecting the performance.

« [II] If the debtor makes no specification, then that debt which is due is first
discharged; among several debts due that one is first discharged which
affords the creditor least security; among several equal secured debts the
one most burdensome to the debtor; among several equally burdensome
debts the oldest debt; and where several are equally old every debt
proportionately.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 377- 320, [321]
2. Jp. Code (1896,98): 488 489

3. Gr. Code (1896): * 366

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.366;

« [I]If a debtor is bound to the creditor to do similar acts of
performance by virtue of several obligations, and if the performance
effected by him is insufficient for the discharge of all the debts, that
debt is discharged which he specifies on effecting the performance.

« [II] If the debtor makes no specification, among several debts due that
one is first discharged which affords the creditor least security; among
several equally secure debts the one most burdensome to the debtor;
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among several equally burdensome debts the oldest debt; and where
several are equally old every debt proportionately.
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Section 329. (Draft in English from Vol.79)

« [I] If the debtor, besides the principal performance, has to pay interest and
costs, the value of an act of performance insufficient to discharge the whole
debt is applied first to the costs, then to the interest, and lastly to the
principal performance.

« [II] If the [debtor] specifies any other application the creditor may refuse
acceptance of the performance.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 322

2. Jp. Code (1896,98): 491
3. Gr. Code (1896): * 367
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.367;

« [I] If the debtor has to pay interest and costs besides the principal
performance, the value of an act of performance insufficient to
discharge the whole debt is applied first to the costs, then to the
interest, and lastly to the principal performance.

« [II] If the debtor specifies any other application the creditor may
refuse acceptance of the performance.
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Section 330. (Draft in English from Vol.79)

» By a proper tender of performance a discharge is effected, from the time of
the tender, from all responsibilities arising out of non-performance.
{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 492 [493]

3. Gr. Code (1896): [ 294], [ 295], [ 300]
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.492;

» Atender of performance frees the debtor from the moment of the
tender from all the responsibilities of non-performance.
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Section 331. (Draft in English from Vol.79)

-
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 If the creditor refuses or is unable to accept performance, the person
performing may be discharged from the obligation by depositing for the
creditor's benefit the thing forming the subject of the obligation. The same
applies, if the person performing without fault on his part, cannot ascertain
the right or identity of the creditor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 367

2. Jp. Code (1896,98): * 494
3. Gr. Code (1896): 372

4. Miscellaneous: /5.0.92, 96]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.494;

» When the creditor refuses to or cannot accept performance, the
person performing can free himself from the obligation by depositing
for the benefit of the creditor the thing which is the subject of
performance. The same applies when the person performing cannot,
without any fault on his part, ascertain who the creditor is.

The other miscellaneous sources are as follows:

» Schweizerisches Obligationenrecht (1911), Arts.92 and 96;
* Art.92;
» [I] Wenn der Glaubiger sich im Verzuge befindet, so ist der
Schuldner berechtigt, die geschuldete Sache auf Gefahr und
Kosten des Glaubigers zu hinterlegen und sich dadurch von
seiner Verbindlichkeit zu befreien.
 [II] Den Ort der Hinterlegung hat der Richter des
Erfullungsortes zu bestimmen, jedoch kénnen Waren auch
ohne richterliche Bestimmung in einem Lagerhause hinterlegt
werden.
* Art.96;
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» Kann die Erfullung der schuldigen Leistung aus einem andern in
der Person des Glaubigers liegenden Grunde oder infolge einer
unverschuldeten Ungewissheit Uber die Person des Glaubigers
weder an diesen noch an einen Vertreter geschehen, so ist der
Schuldner zur Hinterlegung oder zum Rucktritt berechtigt, wie
beim Verzug des Glaubigers.
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Section 332. (Draft in English from Vol.79)

 If the debtor is bound to perform only after the counter-performance has
been effected by the creditor, he may make the right of the creditor to
receive the thing deposited dependent upon counter-performance by the
creditor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): [498]

3. Gr. Code (1896): * 373

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.373;
» If the debtor is bound to perform only after the counter-performance
has been effected by the creditor, he may make the right of the

creditor to receive the thing lodged dependent upon counter-
performance by the creditor.
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Section 333. (Draft in English from Vol.79)

» [I] A deposit must be made to the deposit office or the place where the
obligation is to be performed.

« [II] If there are no special provisions by law or regulations as to the deposit
offices, the Court must on application of the person performing designate a
deposit office and appoint a custodian of the thing deposited.

« [III] The depositor must without delay give notice of the deposit to the
creditor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 362, 363
2. Jp. Code (1896,98): * 495
3. Gr. Code (1896): 374

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.495;

» [I] Deposit must be made at the deposit office of the place where
performance of the obligation is to be effected.

 [II] In case there are no special provisions in laws and ordinances with
regard to deposit offices, the Court must, upon the demand of the
person performing, designate the deposit office and appoint a
custodian for the thing deposited.

« [III] The depositor must give notice of the deposit to the creditor
without delay.
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Section 334. (Draft in English from Vol.79)

 [I] The debtor has the right to withdraw the thing deposited. If he withdraws
it, the deposit is deemed never to have been made.
 [II] The right of withdrawal is barred:
* (1) If the debtor declares to the deposit office that he waives his right
of withdrawal;
* (2) If the creditor declares his acceptance to the deposit office;
* (3) If the deposit has been ordered or confirmed by the Court and the
fact is notified to the deposit office.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 365, 366

2. Jp. Code (1896,98): [496 par. 1]

3. Gr. Code (1896): * 376, 379 [=379 par.3]
4. Miscellaneous:

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] German Civil Code (1896), Secs. 376 and 379;
» Sec.376;
» [I] The debtor has the right to withdraw the thing lodged.
 [II] The right of withdrawal is barred:
* (1) If the debtor declares to the lodgment-office that he
waives the right of withdrawal;
* (2) If the creditor declares his acceptance to the
lodgment-office;
* (3) If non-appellable judgment between the creditor and
the debtor declaring the lodgment legitimate is
presented at the lodgment-office.

» Sec.379;
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 [I] If the right to withdraw the thing lodged is not barred, the
debtor may refer the creditor to the thing lodged.

 [II] As long as the thing is on lodgment the creditor bears the
risk, and the debtor is not bound to pay interest or
compensation for emoluments not drawn.

« [III] If the debtor withdraws the thing lodged, the lodgment is
deemed not to have been made.

» [Secondary model] Old Text (1 923) Sec.365;
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Section 335. (Draft in English from Vol.79)

 [I] The right of withdrawal is not subject to judicial attachment.

« [II] If bankruptcy proceedings are instituted against the property of the
debtor, the right of withdrawal cannot be exercised during the bankruptcy
proceedings.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 377
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.377;
 [I] The right of withdrawal is not subject to judicial attachment.
« [II] If bankruptcy proceedings are instituted against the property of
the debtor, the right of withdrawal cannot be exercised even by the
debtor during the bankruptcy proceedings.
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Section 336. (Draft in English from Vol.79)

« If the thing forming the subject of performance is not suitable for deposit, or
if in regard to the thing there is an apprehension that it may perish or be
destroyed or damaged, the person performing may with the permission of
the Court sell it at auction and deposit the proceeds. The same applies, if the
keeping of the thing would be unreasonably expensive.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 368 369

2. Jp. Code (1896,98): * 497
3. Gr. Code (1896): [383 par.1]
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.497;

» When the thing which is the subject of an obligation is not suitable for
deposit, or is in danger of being destroyed or damaged, the person
performing may, with the permission of a Court, sell it at auction and
deposit the proceeds. The same applies if its custody and preservation
would involve disproportionate expense.
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Section 337. (Draft in English from Vol.79)

 [I] The auction is not permissible until after the creditor has been warned of
it. The warning may be dispensed with if the thing is liable to deterioration,
and there is danger in delaying the auction.

« [II] The debtor shall without delay notify the creditor of the auction; if the
debtor fails to do so, he is liable for compensation.

« [III] The warning and the notice may be dispensed with if they are
impracticable.

» [IV] The time and place of the auction, with a general description of the thing,
shall be publicly advertised.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 384, 368 [??] 383 par.3
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Secs.384 and 383;
* Sec.384;

» [I] The auction is not permissible until after the creditor has
been warned of it. The warning may be dispensed with if the
thing is liable to deterioration, and there is danger in delaying
the auction.

* [II] The debtor shall without delay notify the creditor of the
auction; if the debtor fails to do so he is liable for
compensation.

+ [III] The warning and the notice may be dispensed with if they
are impracticable.
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+ Sec.383;

 [I]If the thing owed is a moveable which is not suitable to be
lodged, and if the creditor is in default, the debtor may cause it
to be sold by auction at the place of performance and lodge the
proceeds. The same rule applies in the cases provided for by
372, sentence 2, if the destruction of the thing is to be
apprehended, or if its custody would involve disproportionate
expense.

+ [II] If a reasonable return is not to be expected from an auction
at the place of performance, the thing shall be sold by auction
in some other appropriate place.

+ [III] The auction shall be held publicly by a Court officer
appointed for the place of auction, or by some other official
authorised to conduct auctions, or by a publicly appointed
auctioneer (i.e., public auction). The time and place of the
auction, with a general description of the thing, shall be publicly
advertised.
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Section 338. (Draft in English from Vol.79)

» The costs of the deposit or of the auction shall be borne by the creditor
unless the deposit be withdrawn by the debtor.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): #3771
2. Jp. Code (1896,98):

3. Gr. Code (1896): 387, 386
4. Miscellaneous:

{Comments)

This section would be a compound provision from two different models as follows:
» [Primary model] Old Text (1923), Sec 371;
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» [Secondary model] German Civil Code (1896), Secs.381 and 386;
» Sec.381;
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* The costs of the lodgment shall be borne by the creditor, unless
the debtor withdraws the thing lodged.
* Sec.386;

» A creditor who has demanded a sale by auction in order to
obtain a higher price cannot annul the demand unless the
consent of the other registered creditors is obtained.
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Section 339. (Draft in English from Vol.79)

» The right of the creditor to the deposit is extinguished after the lapse of ten
years since receipt of notice of the deposit, unless the creditor reports
himself at the deposit office within such period. After the right of the creditor

is extinguished the debtor is entitled to withdraw even if he has waived the
right of withdrawal.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 364, [365], 367
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 382
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.382;
» The right of the creditor to the amount lodged is extinguished after
the lapse of thirty years since receipt of notice of the lodgment, unless
the creditor reports himself at the lodgment-office within such period;

the debtor is entitled to withdraw even if he has waived the right of
withdrawal.
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Section 340. (Draft in English from Vol.79)

« [I] If the creditor declares to the debtor an intention to release the
obligation, it is extinguished.

 [II] When an obligation has been evidenced by writing, the release must also
be in writing or the document embodying the obligation be surrendered to
the debtor or cancelled.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 476
2. Jp. Code (1896,98). * 579

3. Gr. Code (1896): 397 [=397 par.1]
4. Miscellaneous: Hals. VII No.927

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.519;

* An obligation is extinguished if the creditor has expressed to the
debtor his intention to remit it.
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Section 341. (Draft in English from Vol.79)

« [I] If two persons are bound to each other by obligations whose subject is of
the same kind and both of which are due, either debtor may be discharged
from his obligation by set off to the extent to which the amounts of the
obligations correspond; unless the nature of one of the obligations does not
admit of it.

+ [II] The provisions of the foregoing paragraph do not apply, if the parties
have declared a contrary intention; but such intention cannot be set up
against a third person acting in good faith.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 417

2. Jp. Code (1896,98): * 505
3. Gr. Code (1896): 387

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.505;

« [I] If two persons mutually owe acts of performance to each other the
subjects of which are of the same kind and both of which are due,
either debtor may be freed from his obligation with respect to the
corresponding amount by means of set-off, except when the nature of
the obligation does not permit.

« [II] The provisions of the preceding Paragraph do not apply when the
parties concerned have expressed an opposite intention; but such
expression of intention cannot be set up against third persons in good
faith.
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Section 342. (Draft in English from Vol.79)

+ [I] Set off is made by a declaration of intention by one party to another. A
condition or time commencement or ending cannot be added to such
declaration.

+ [II] The declaration of intention mentioned in the foregoing paragraph
relates back in its effect to the time when both obligations could first have
been set off.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 478 419
2. Jp. Code (1896,98): * 506
3. Gr. Code (1896): 388 389
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.506;

« [I] Set-off is effected by an expression of intention made by one of the
parties concerned to the other party; but such expression of intention
cannot be subjected to a condition or a limitation of time.

» [II] The expression of intention of the preceding Paragraph is
retroactive in its effect to the time when the obligations on both sides
first became suitable to be set off against each other.
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Section 343. (Draft in English from Vol.79)

» A set off may be made even though the place of performance of the two
obligations is different; but the party who makes the set off must indemnify
the other party for any damage caused thereby.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 422

2. Jp. Code (1896,98): 507

3. Gr. Code (1896): 397 [=391 par.1]
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

« Old Text (1923), Sec.422;
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» [Presumed Origin] This provision is probably based on:

* German Civil Code (1896), Sec.391;

+ [I] Set-off is not excluded by the fact that different places
for performance or delivery exist for the claims. The
party making the set-off shall, however, compensate for
any damage which the other party suffers by reason of
the fact that, in consequence of the set-off, he does not
receive or cannot effect the performance in the fixed
place.

» [II] Ifitis agreed that the performance shall be effected
at a fixed time in a fixed place, it is to be presumed, in
case of doubt, that the set-off of claim for which there is
another place of performance is to be excluded.
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Section 344. (Draft in English from Vol.79)

» A claim against which there is a defence may not be set off. Prescription
does not exclude set off, if the claim barred by prescription was not barred
at the time at which it could have been set off against the other claim.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):
2. Jp. Code (1896,98): 508
3. Gr. Code (1896): * 390
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.390;

» Aclaim against which there is a defence may not be set off.
Prescription does not exclude set-off, if the claim barred by
prescription was not barred at the time at which it could have been.
set off against the other claim.
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Section 345. (Draft in English from Vol.79)

+ If an obligation arises from an unlawful act, the debtor cannot avail himself
of a set off against the creditor.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 509
3. Gr. Code (1896): 393
4. Miscellaneous: Fr.1293

{Comments)

The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.509;

» The debtor of an obligation resulting from an unlawful act cannot
oppose the creditor with a set-off.
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Section 346. (Draft in English from Vol.79)

» If aclaimis not subject to judicial attachment, it is not subject to set off.
{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 570

3. Gr. Code (1896). 394 par.1 [=394 sent.1]
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.510;

» The debtor of an obligation the seizure of which is prohibited cannot
oppose the creditor with a set-off.
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Section 347. (Draft in English from Vol.79)

» A third debtor who has received from the Court an order of prohibition of
payment cannot set up against the seizing creditor an obligation
subsequently acquired by him.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 421
2. Jp. Code (1896,98): * 571
3. Gr. Code (1896): 392
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.511;

» A garnishee who has been prohibited by a Court from making

payment cannot set up against the garnishor an obligation acquired
subsequent to garnishment.

178 Back to Table of Contents 1


https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book2_Chapter03_Title03#Section_392.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896ja_Book3_Chapter01_Title05_Part02#Article_511.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0421
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0346-0348.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0348
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0346

< Previous Section | Next Section =

N1 348

- mAnsalsnedhesnaansiseniomateesunisunnsnagliinnavaunillales
<

mawmwﬂmmﬁwﬂimwﬁﬂL@ﬁ%%ﬁﬂﬂ%f@ﬁﬂﬂi@ﬁﬁLsﬁﬂﬁﬂﬂauauﬁ’u A1n159AN
ﬂauawuimLLamImaﬁlé’izUL‘uuuuﬂ@ ERIbEAY widneeniendndednaelal

v

I ﬂ(ﬂ mu‘lwmumwmmmmmw Mo 1950 b wlgadulagaylay

su

. ﬂﬂN’]EJVI‘U@VTﬂﬂaUaU‘VMENLUUﬁuﬂﬂﬁaﬂL‘UEJLLauﬂWQ‘?ﬂﬁiﬁﬂJLUEJiJLLﬂ@ﬂNWEJVUQE]EJ
[

uenanmetsenisudulszsnuiueled viaulihuntygRuiannm aee
wlgadulagaylay

o

Section 348. (Draft in English from Vol.79)

 [I] If either party has several claims suitable for set off, the party making the
set off may specify the claims which are to be set off against each other. If
the set off is declared without such specification, or if the other party objects
without delay, provision of Section 328 paragraph 2 applies mutatis
mutandis.

« [II] If the party making the set off owes the other party interest and costs in
addition to the principal performance, the provisions of Section 329 apply
mutatis mutandis.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 423 [=423 - 317 - 320]

2. Jp. Code (1896,98): [5712 — 488 - 491], 513 [??]
3. Gr. Code (1896): * 396

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.396;

« [I] If either party has several claims suitable for set-off, the party
making the set-off may specify the claims which are to be set off
against each other. If the set-off is declared without such specification,
or if the other party objects without delay, the provision of 366, par. 2,
applies mutatis mutandis.

« [II] If the party making the set-off owes the other party interest and
costs in addition to the principal performance, the provisions of 367
apply mutatis mutandis.
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Section 349. (Draft in English from Vol.79)

 [I] When the parties concerned have concluded a contract changing the
essential elements of an obligation, such obligation is extinguished by
novation.

« [II] If a conditional obligation is made unconditional, or a condition is added
to an unconditional obligation, or if a condition is changed, it is regarded as a
change of an essential element of such obligation.

« [III] A novation by a change of the creditor is governed by the provisions of
this Code concerning transfer of claims.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 573 515, 516
3. Gr. Code (1896):

4. Miscellaneous: Fr.1271; S.0.116, 117

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Arts.513 and 516 [= 468 par.1];
* Art.513;

* [I] When the parties concerned have concluded a contract
changing the essential elements of an obligation, such
obligation is extinguished by novation.

« [II] If a conditional obligation is made unconditional, or a
condition is added to an unconditional obligation, or if a
condition is changed, it is regarded as a change of an essential
element of such obligation. The same applies when a bill of
exchange is issued instead of performance of an obligation.

* Art.516;
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The provisions of No. 1 [=Paragraph 1] of Art. 468 [relating to
assignment of obligations] apply correspondingly to a novation
by a change of the creditor.

* Art.468:;

[I] When the debtor has given the consent of the preceding
Article without making any reservation even when there are
circumstances which could have been set up against the
assignor, they cannot be set up against the assignee. But if the
debtor has paid anything to the assignor in order to extinguish
the obligation it can be recovered, or if he has incurred any
obligation to the assignor, he may regard it as non- existent.
[1I] When the assignor has merely notified the assignment to
the debtor, the latter may set up against the assignee any
defence which he could have set up against the assignor
previous to the receipt of such notification.

The other miscellaneous sources are as follows:

e French Civil Code (1804), Art.1271;
» Novation is effected in three ways :

1st. When the debtor contracts towards his creditor a new debt
which is substituted for the ancient one, which latter is
extinguished;

2d. When a new debtor is substituted for the ancient one who is
discharged by the creditor;

3d. When, by the effect of a new engagement, a new creditor is
substituted for the ancient one, towards whom the debtor
becomes discharged.

» Schweizerisches Obligationenrecht (1911), Arts.116 and 117;

e Art.116;

[1] Die Tilgung einer alten Schuld durch Begrundung einer
neuen wird nicht vermutet.

[1I] Insbesondere bewirkt die Eingehung einer
Wechselverbindlichkeit mit Ricksicht auf eine bestehende
Schuld oder die Ausstellung eines neuen Schuld- oder
Burgschaftsscheines, wenn es nicht anders vereinbart wird,
keine Neuerung der bisherigen Schuld.

o Art.117;

[I] Die Einsetzung der einzelnen Posten in einen Konto-Korrent
hat keine Neuerung zur Folge.

[1I] Eine Neuerung ist jedoch anzunehmen, wenn der Saldo
gezogen und anerkannt wird.
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 [III] Bestehen flr einen einzelnen Posten besondere
Sicherheiten, so werden sie, unter Vorbehalt anderer
Vereinbarung, durch die Ziehung und Anerkennung des Saldos

nicht aufgehoben.
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Section 350. (Draft in English from Vol.79)

» A novation by a change of the debtor may be effected by a contract between
the creditor and the new debtor, but this cannot be done against the will of
the original debtor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 574

3. Gr. Code (1896): 414 - 419

4. Miscellaneous: Fr.1274 - 1277

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.514;
» A novation by a change of the debtor may be effected by a contract
between the creditor and the new debtor, but this cannot be done
against the will of the old (original) debtor.

The other miscellaneous sources are as follows:

* French Civil Code (1804), Arts.1274, 1275, and 1277;
« Art.1274;

* Novation by the substitution of a new debtor, may be effected

without the concurrence of the first.
* Art.1275;

* The delegation by which a debtor gives to a creditor another
debtor who binds himself towards the creditor, does not
operate novation, if the creditor has not expressly declared that
he intended to dis-, charge his debtor who has made the
delegation.

« Art.1277;

* [I] The simple indication made by the debtor, of a person who is
to pay in his place, does not operate novation.

» [II] The same rule applies to the simple indication made by the
creditor, of a person who is to receive for him.
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Section 351. (Draft in English from Vol.79)

« If the obligation resulting from a novation does not come into existence, or is
annulled, because of an illegality in its ground or because of some reason
unknown to the parties, the original obligation is not extinguished.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 577
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.517;

« If the obligation resulting from a novation does not come into
existence, or is annulled owing to an illegal origin (ground), or to a
reason unknown to the parties concerned, the old (original) obligation
is not extinguished.
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Section 352. (Draft in English from Vol.79)

» The parties to a novation may, to the extent of the subject of the original
obligation, transfer a right of pledge or mortgage given as security for it to
the new obligation; but if such security was given by a third person, his
consent is necessary.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 518

3. Gr. Code (1896):

4. Miscellaneous: Fr.1278 - 1280

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.518;
» The parties concerned in a novation can transfer to the new obligation
a right of pledge or mortgage furnished as the security for the original
obligation within the limits of the subject of such original obligation;
but in case it has been furnished by a third person, his consent must
be obtained.
The other miscellaneous sources are as follows:

* French Civil Code(1804), Arts. 1278, 1279, and 1280;
o Art.1278;

* The privileges and mortgages of an ancient debt do not pass to
that which is substituted for it, unless the creditor have
expressly reserved them.

« Art.1279;
* When the novation is effected by the substitution of a new

debtor, the original privileges and mortgages of the debt cannot
pass to the property of the new debtor.
« Art.1280;

* When the novation is effected between the creditor and one of
the joint and several debtors, the privileges and mortgages of
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the ancient debt cannot be reserved except upon his property
who contracts the new debt.
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Section 353. (Draft in English from Vol.79)

 Ifrights and liabilities in an obligation become vested in the same person,
the obligation is extinguished, except when it has become the subject of the
right of a third person, or when a bill has been re-indorsed according Section
917 paragraph 3.

{References)
¥r quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 424

2. Jp. Code (1896,98): * 520

3. Gr. Code (1896):

4. Miscellaneous: Fr.1300, 1301; 5.0.118 [=5.0.118 par.1]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.520;
» When the rights and duties of an obligation are vested in the same
person, the obligation is extinguished, except when it has become the
subject of the right of a third person.

The other miscellaneous sources are as follows:

e French Civil Code (1804), Art.130;

» When the characters of debtor and creditor are united in the same

person, a confusion arises by law which extinguishes the two claims.
» Schweizerisches Obligationenrecht (1911), Art.118;

» [I] Wenn die Eigenschaften des Glaubigers und des Schuldners in einer
Person zusammentreffen, so gilt die Forderung als durch Vereinigung
erloschen.

« [II] Wird die Vereinigung ruckgangig, so lebt die Forderung wieder auf.

 [III] Vorbehalten bleiben die besondern Vorschriften tiber das
Grundpfandrecht und die Wertpapiere.
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Section 354. (Draft in English from Vol.79)

» An offer to make a contract in which a period for acceptance is specified
cannot be withdrawn within such period.

{References)
vc quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 123

2. Jp. Code (1896,98): 521 [=521 par.1]
3. Gr. Code (1896): 145, [ 748

4. Miscellaneous: /5.0.3]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.123;
. AaueBeUwIaTIInAausl viuliossaauls usazuduyniu
fuladeillamauedisiavaniegludld

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.3;
 [I] 3. Wer einem Andern den Antrag zum Abschlusse eines Vertrages
stellt und fur die Annahme eine Frist setzt, bleibt bis zu deren Ablauf
an den Antrag gebunden.
« [II] Er wird wieder frei, wenn eine Annahmeerklarung nicht vor Ablauf
dieser Frist bei ihm eingetroffen ist.
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Section 355. (Draft in English from Vol.79)

» A person who, without specifying a period for acceptance, makes an offer to
another at a distance cannot withdraw his offer within a time which notice of
acceptance might reasonably be expected.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 722

2. Jp. Code (1896,98): * 524

3. Gr. Code (1896): [ 747 par.2]
4. Miscellaneous: /5.0.5 par.1]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.524;

» An offer made to a person at a distance without fixing a period of time
for acceptance thereof, cannot be withdrawn for such a period of time
as is reasonably necessary for the offerer to receive notice of
acceptance.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.5;

 [I] Wird der Antrag ohne Bestimmung einer Frist an einen
Abwesenden gestellt, so bleibt der Antragsteller bis zu dem Zeitpunkte
gebunden, wo er den Eingang der Antwort bei ihrer ordnungsmaRigen
und rechtzeitigen Absendung erwarten darf.

« [II] Er darf dabei voraussetzen, dass sein Antrag rechtzeitig
angekommen sei.

« [III] Trifft die rechtzeitig abgesandte Annahmeerklarung erst nach
jenem Zeitpunkte bei dem Antragsteller ein, so ist dieser, wenn er
nicht gebunden sein will, verpflichtet, ohne Verzug hievon Anzeige zu
machen.
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Section 356. (Draft in English from Vol.79)

» An offer made to a person who is present without specifying a period for
acceptance may be accepted only there and then. This applies also to an
offer made by one person to another on the telephone.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 7217

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 147 par.1
4. Miscellaneous: [S.0.4]

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] German Civil Code (1896), Sec.147;

 [I] An offer made to a person who is present may be accepted only
there and then. This applies also to an offer made by one person to
another on the telephone.

» [II] An offer made to a person who is not present may be accepted
only before the moment when the offerer may expect to receive an
answer under ordinary circumstances.

» [Secondary model] Schweizerisches Obligationenrecht (1911), Art.4;

 [I] Wird der Antrag ohne Bestimmung einer Frist an einen
Anwesenden gestellt und nicht sogleich angenommen, so ist der
Antragsteller nicht weiter gebunden.

+ [II] Wenn die VertragschlieBenden oder ihre Bevollmachtigten sich
persénlich des Telephons bedienen, so gilt der Vertrag als unter
Anwesenden abgeschlossen.
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Section 357. (Draft in English from Vol.79)

» An offer ceases to be binding if it is refused to the offerer, or if it is not
accepted in due time according to the three foregoing sections.
{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): [521 par.2]
3. Gr. Code (1896): * 746
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:
e German Civil Code (1896), Sec.146;

» An offer ceases to be binding if it is declined to the offerer, or if it is
not accepted in his favour in due time according to 147 to 149.
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Section 358. (Draft in English from Vol.79)

 [I] If the notice of acceptance arrives out of time, but it is apparent that it
was sent in such manner that in the ordinary course of things it ought to
have arrived in due time, the offerer, unless he has already done so, must
without delay give notice to the other party of the delayed arrival.

« [II] If the offerer fails to give notice mentioned in the foregoing paragraph,
the notice of the acceptance is deemed not to have been out of time.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 724

2. Jp. Code (1896,98): 522

3. Gr. Code (1896): 749

4. Miscellaneous: 5.0.5 [=5.0.5 par.3]

{Comments)
The most plausible model for this section would be:

« Old Text (1923), Sec.124; }
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» [Presumed Origin] This provision is probably based on:

* German Civil Code (1896), Sec.149;

» If an acceptance arrives out of time, though it has been
transmitted to the offerer in such manner that it would
have arrived in due time with ordinary forwarding, and
the offerer must have recognised this, on receipt of the
acceptance he shall without delay notify the acceptor of
the delay, unless this has already been done. If he delay
so to notify him the acceptance is deemed not to have
been out of time.
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.5;

 [I] Wird der Antrag ohne Bestimmung einer Frist an einen
Abwesenden gestellt, so bleibt der Antragsteller bis zu dem Zeitpunkte
gebunden, wo er den Eingang der Antwort bei ihrer ordnungsmaRigen
und rechtzeitigen Absendung erwarten darf.

« [II] Er darf dabei voraussetzen, dass sein Antrag rechtzeitig
angekommen sei.

« [III] Trifft die rechtzeitig abgesandte Annahmeerklarung erst nach
jenem Zeitpunkte bei dem Antragsteller ein, so ist dieser, wenn er
nicht gebunden sein will, verpflichtet, ohne Verzug hievon Anzeige zu
machen.
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Section 359. (Draft in English from Vol.79)
+ [I] If the acceptance of an offer arrives out of time, it is deemed to be a new
offer.
+ [II] An acceptance with additions, restrictions or other modifications is
deemed to be a refusal coupled with a new offer.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): [f2466th Sec 0127 127], 128
2. Jp. Code (1896,98): 523 [528]

3. Gr. Code (1896): * 750
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.150;

« [I] If the acceptance of an offer arrives out of time it is deemed to be a
new offer.

« [II] An acceptance with amplifications, limitations, or other alterations
is deemed to be a refusal coupled with a new offer.
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Section 360. (Draft in English from Vol.79)

» The provisions of Section 130 paragraph 2 do not apply, if the offerer has

declared a contrary intention, or if before accepting the other party had
notice of the fact of his death or loss of capacity.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 525
3. Gr. Code (1896): 753
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.525;

» The provisions of Art. 97, Paragraph 2, do not apply in case the offerer

has expressed a contrary intention or the other party had knowledge
of the fact of his death or the loss of capacity.
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Section 361. (Draft in English from Vol.79)

» [I] A contract between persons at a distance comes into existence at the time
when the notice of acceptance reaches the offerer.

« [II] If according to the declared intention of the offerer or to ordinary usage
no notice of acceptance is necessary, the contract comes into existence at
the time of the occurrence of fact which is considered as a declaration to
accept.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 7718

2. Jp. Code (1896,98): 526, 97 [=97 par.1]

3. Gr. Code (1896): [ 130 par. 1\, 151 [=151 sent. 1]
4. Miscellaneous: $.0.70

{Comments)
This section would be a compound provision from two different models as follows:

. [Prlmary model] Old Text (1923), Sec 118;
o« DlALEUOLYINE YN aﬁuﬁmuuaamﬁmmmameauaﬁmmmaua
» [Presumed Origin] This provision is probably based on:
* German Civil Code (1896), Secs.130 and 151;
* Sec.130;

 [I] A declaration of intention required to be made
to another, if it is made in his absence, becomes
effective at the moment when it reaches him. It
does not become effective if a revocation reaches
him previously or simultaneously.

 [II] The effectiveness of the declaration is not
affected by the fact that the declarant die or
become incapable of disposing after making it.

« [III] These provisions apply even if the declaration
of intention is required to be made to a public
authority.

* Sec.151;
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» A contractis concluded by the acceptance of an
offer, although the acceptance is not
communicated to the proposer, if such a
communication is not to be expected according to
ordinary usage, or if the offerer has waived it. The
moment at which the offer ceases to be binding is
determined according to the intention of the
offerer to be inferred from the offer or the
circumstances.

» [Secondary model] Japanese Civil Code (1896/98), Art.130;

« [I] A contract between persons at a distance comes into existence
when the notice of acceptance is despatched.

« [II] In case the notice of acceptance is not necessary on account of an
expression of intention of the offerer to that effect or to the custom
governing such transactions, the contract comes into existence when a
fact has occurred which can be recognised as an expression of
intention to accept it.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.10;
 [I] Ist ein Vertrag unter Abwesenden zustande gekommen, so
beginnen seine Wirkungen mit dem Zeitpunkte, wo die Erklarung der
Annahme zur Absendung abgegeben wurde.
 [II] Wenn eine ausdriickliche Annahme nicht erforderlich ist, so
beginnen die Wirkungen des Vertrages mit dem Empfange des
Antrages.
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Section 362. (Draft in English from Vol.79)

» A person who advertises by promises that he will give a reward to whoever
shall do a certain act is bound to give such reward to any person who does
the act, even if such person did not act with a view to the reward.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 137
2. Jp. Code (1896,98): 529
3. Gr. Code (1896): * 657
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

e German Civil Code (1896), Sec.657;

» A person who by public notice announces a reward for the

performance of an act, e.g., for the production of a result, is bound to

pay the reward to any person who has performed the act, even if he
did not act with a view to the reward.
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Section 363. (Draft in English from Vol.79)

» [I] In the case of the foregoing section the promisor may so long as there is
no person who has completed the specific act, withdraw his promise by the
same means which he used for advertising, unless he has declared in the
advertisement that he would not withdraw it.

+ [II] If a promise cannot be withdrawn by the means of the aforesaid,
withdraw may be made by other means, but in such case it is valid only
against those persons who know of it.

« [III] If the promisor has fixed a period within which the specified act must be
done, he is presumed to have renounced his right of withdrawal.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 7132

2. Jp. Code (1896,98): * 530
3. Gr. Code (1896): [658]

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.530;

» [I] In the case of the preceding Article the advertiser may withdraw his
advertisement by the same method as he has employed for
advertising, so long as there is no person who has completed the
designated act, except when it has been expressed in the
advertisement that it would not be withdrawn.

» [II] In case revocation (withdrawal ) cannot be made by the means
determined in the preceding Paragraph, it can be made by another
method, but such revocation is valid only as against those who have
the knowledge of it.
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« [III] If the advertiser has fixed a period of time for the performance of
the designated act, he is presumed to have renounced (waived) his
right of withdrawal.
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Section 364. (Draft in English from Vol.79)

 [I] If there are several persons who have done the act specified in the
advertisement, only that one who does it first has a right to receive the
reward.

« [II] If several persons do such act at the same time, each one has a right to
receive an equal share of the reward. But if the reward is in its nature
indivisible, or if by the terms of the promise only one person is to receive the
reward, it is decided by lot.

« [III] The provisions of the foregoing two paragraphs do not apply, if in the
advertisement a different intention is declared.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 7133

2. Jp. Code (1896,98): * 531
3. Gr. Code (1896): [659]

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.531;

 [I] When there are several persons who have performed the act
designated in the advertisement, only the person who has performed
it first is entitled to the reward.

 [II] In case several persons have done the act simultaneously, each of
them is entitled to a share of the reward in equal proportions. But if
the reward cannot be conveniently divided, owing to its nature, or if
only one person is entitled thereto according to the terms of the
advertisement, the receiver is determined by lot.

« [III] The provisions of the preceding two Paragraphs do not apply if a
different intention is expressed in the advertisement.
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Section 365. (Draft in English from Vol.79)

» [I] A promise of reward which has a prize competition for its object is valid
only if a period of time is fixed in the advertisement.

+ [II] The decision whether any competitor fulfils the conditions of the promise
of reward within the period, or which one among several competitors
deserves the preference, shall be made by the umpire named in the
advertisement, or in the absence of any such, by the promisor of the reward.
The decision is binding upon the parties concerned.

+ [III] In case of equality of merit the provisions of Section 361 paragraph 2
apply correspondingly.

 [IV] The transfer of ownership of the thing produced may be demanded by
the promisor only if he has specified in the advertisement that such transfer
shall be made.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): [532
3. Gr. Code (1896): * 667
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.661;
 [I] A promise of reward which has a prize competition for its object is
valid only if a period of time for the competition is fixed in the notice.
« [II] The decision whether any competitor fulfils the conditions of the
promise of reward within the period, or which among several
competitors deserves the preference, shall be made by the umpire
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named in the notice of reward, or in the absence of any such, by the
promisor of the reward. The decision is binding upon the parties
concerned.

[1I1] In case of equality of merit the provisions of 659, par. 2, apply to
the award of the prize.

[IV] The transfer of ownership of the thing produced may be
demanded by the promisor of the reward if he has specified in the
notice of reward that such transfer shall be made.
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Section 366. (Draft in English from Vol.79)

» [I] So long as the parties have not agreed upon all points of a contract upon
which, according to the declaration of even one party, agreement is
essential, the contract is, in case of doubt, not concluded. An understanding
concerning particular points is not binding, even if they have been noted
down.

« [II] Ifitis agreed that the contemplated contract shall be put into writing, in
case of doubt, the contract is not concluded until it is put in writing.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 776
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 754
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.154;

 [I] So long as the parties have not agreed upon all points of a contract
upon which, according to the declaration of even one party,
agreement is essential, the contract is, in case of doubt, not
concluded. An understanding concerning particular points is not
binding, even if they have been noted down.

« [II] If authentication of the contemplated contract has been agreed
upon, in case of doubt the contract is not concluded until the
authentication has taken place.
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Section 367. (Draft in English from Vol.79)

« If the parties to a contract, which they regarded as concluded, have in fact
not agreed as to one point upon which an agreement was to be settled,
those parts which were agreed upon are valid in so far as it may be inferred
that the contract would have been concluded even without a settlement of
this point.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 116

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 155
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.155;

« If the parties to a contract which they regard as concluded have in fact
not agreed upon one point concerning which an agreement should
have been arrived at, that which is agreed upon is valid if it is to be
inferred that the contract would have been concluded even without a
settlement of this point.
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Section 368. (Draft in English from Vol.79)

» Contracts shall be interpreted according to the requirements of good faith,
ordinary usage being taken into consideration.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98):
3. Gr. Code (1896): * 157
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:
e German Civil Code (1896), Sec.157;

» Contracts shall be interpreted according to the requirements of good
faith, ordinary usage being taken into consideration.
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Section 369. (Draft in English from Vol.79)

» A party to a reciprocal contract may refuse to perform his obligation until the
other party [performs or] tenders performance of his obligation. But this
does not apply, if the other party's obligation is not yet due.

{References)
v quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 316

2. Jp. Code (1896,98): * 533

3. Gr. Code (1896): 320 [=320 par.1 sent. 1] - 322
4. Miscellaneous: $.0.82, 83; Fr.1612 - 3

{Comments)
The most plausible model for this section would be:

+ Japanese Civil Code (1896/98), Art.533;
* One of the parties to a bilateral contract may refuse to perform his
obligation until the other party tenders performance of his own
obligation, but this does not apply when the latter is not due.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.82;

» Wer bei einem zweiseitigen Vertrage den Andern zur Erfillung
anhalten will, muss entweder bereits erfullt haben oder die Erfullung
anbieten, es sei denn, dass er nach dem Inhalte oder der Natur des
Vertrages erst spater zu erfullen hat.
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Section 370. (Draft in English from Vol.79)

« [I] If the object of a reciprocal contract is the creation or transfer of a real
right in a specific thing, and such thing is lost or damaged by a cause which is
not attributable to the debtor, the loss or damage fails upon the creditor.

« [II] To a non-specific thing the provisions of the foregoing paragraph apply
from the time when the thing has become specific in accordance with the
provisions of Section 195 paragraph 2.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 360 No.1]
2. Jp. Code (1896,98): * 534
3. Gr. Code (1896): 323

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.534;

 [I] When a bilateral contract has for its object the creation or transfer
of a real right in a specific thing, if such thing has been lost or
damaged by a cause not attributable to the debtor, such loss or
damage falls on the creditor.

« [II] With regard to a contract relating to a non- specific thing, the
provisions of the preceding Paragraph apply from the moment when
the thing has become specific in accordance with the provisions of
Paragraph 2, Art. 401.
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Section 371. (Draft in English from Vol.79)

+ [I] The provision of the foregoing section do not apply, if the thing which
forms the subject of a reciprocal contract depending upon a condition
precedent is lost or destroyed while the condition is pending.

« [II] If the thing is damaged by a cause not attributable to the creditor, the
latter, when the condition is fulfilled, may at his option either demand
performance with reduction of his counter-performance or rescind the
contract; provided that in the case where the cause of the damage is
attributable to the debtor, the creditor's right to compensation is not
affected thereby.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 535 [=535 par.1, 3]
3. Gr. Code (1896): [ 325 par.1]

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.535;

» [I] The provisions of the preceding Article do not apply if the thing
which is the subject of a bilateral contract subject to a condition
precedent has been lost while the condition is pending.

« [II] If the thing has been damaged by a cause not imputable to the
debtor, the damage falls on the creditor.

« [III] When the thing has been damaged by a cause imputable to the
debtor, the creditor may, at his option, demand either performance or
rescission of the contract in case the condition is fulfilled; but this
does not affect his right to demand compensation for damage.
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Section 372. (Draft in English from Vol.79)

 [I] Except in the cases mentioned in the two foregoing sections, if an
obligation becomes impossible of performance by a cause not attributable to
either party, the debtor has no right to receive the counter performance.

« [II] If performance becomes impossible by a cause attributable to the
creditor, the debtor does not lose his right to the counter performance. He
must, however, deduct what he saves in consequence of release from the
performance, or what he acquires or maliciously omits to acquire by a
different application of his faculties. The same rule applies if the
performance due from one party becomes impossible, in consequence of a
circumstance for which he is not responsible, at the time when the other
party is in default to acceptance.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 536

3. Gr. Code (1896): [323 par.1], 324
4. Miscellaneous: S.0.119

{Comments)
This section would be a compound provision from two different models as follows
(= Visualization):

» [Primary model] Japanese Civil Code (1896/98), Art.536;
 [I] In cases other than those provided in the preceding two Articles, if
performance of an obligation has become impossible owing to a cause
imputable to neither of the parties concerned, the debtor has no right
to receive the counter-prestation.
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« [II] If performance has become impossible owing to a cause imputable
to the creditor, the debtor does not lose his right to receive the
counter-prestation; but if he has received any benefit by being freed
from his obligation, such benefit must be returned to the creditor.

* [Secondary model] German Civil Code (1896), Secs.323 and 324;

+ Sec.323;

 [I] If the performance due from one party under a mutual
contract becomes impossible in consequence of a circumstance
for which neither he nor the other party is responsible, he loses
the claim to counter-performance; in case of partial
impossibility the counter-performance is diminished in
conformity with 472, 473.

+ [II] If the other party demands delivery under 281 of the
substitute received for the object owed, or assignment of the
claim for compensation, he remains bound to effect the
counter-performance; this is diminished, however, in
conformity with 472, 473, in so far as the value of the substitute
or of the claim for compensation is less than of the value of the
performance due.

« [II] If the counter-performance has been effected which
according to these provisions was not due, the value of the
performance effected may be demanded back under the
provisions relating to the return of unjustified benefits.

+ Sec.324;

 [I] If the performance due from one party under a mutual
contract becomes impossible in consequence of a circumstance
for which the other party is responsible, he retains his claim for
counter-performance. He must, however, deduct what he saves
in consequence of release from the performance, or what he
acquires or maliciously omits to acquire by a different
application of his faculties.

 [II] The same rule applies if the performance due from one
party becomes impossible, in consequence of a circumstance
for which he is not responsible, at the time when the other
party is in default of acceptance.
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Section 373. (Draft in English from Vol.79)

* An agreement made in advance exonerating a debtor from his own fraud or
gross negligence is void.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): [276 par.2]

4. Miscellaneous: *#5.0.700 [=5.0.100 par.1]

{Comments)
The most plausible model for this section would be:

» Schweizerisches Obligationenrecht (1911), Art.100;

« [I] Eine zum voraus getroffene Verabredung, wonach die Haftung fur
rechtswidrige Absicht oder grobe Fahrlassigkeit ausgeschlossen sein
wdarde, ist nichtig.

* [II] Auch ein zum voraus erklarter Verzicht auf Haftung flr leichtes
Verschulden kann nach Ermessen des Richters als nichtig betrachtet
werden, wenn der Verzichtende zur Zeit seiner Erklarung im Dienst
des anderen Teiles stand, oder wenn die Verantwortlichkeit aus dem
Betriebe eines obrigkeitlich konzessionierten Gewerbes folgt.

 [III] Vorbehalten bleiben die besondern Vorschriften tber den
Versicherungsvertrag.
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Section 374. (Draft in English from Vol.79)

 [I]If a party by a contract agrees to make a performance to a third person,
the latter has a right to claim such performance directly from the debtor.

 [II] In the case of the foregoing paragraph the right of the third person
comes into existence at the time when he declares to the debtor his
intention to take the benefit of the contract.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 286

2. Jp. Code (1896,98): * 537
3. Gr. Code (1896): [328 par.1]
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.537;

» I]If a party is bound to make a prestation to a third person in
accordance with a contract, the third person has a right to demand
such prestation directly from the debtor.

 [II] In the case of the preceding Paragraph, the right of the third
person comes into existence at the moment when he expresses to the
debtor his intention to take and enjoy the benefit of the contract.
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Section 375. (Draft in English from Vol.79)

 After the right of the third person has come into existence in accordance

with the provisions of the foregoing section, it cannot be changed or
extinguished by the parties to the contract.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 287
2. Jp. Code (1896,98): * 538

3. Gr. Code (1896): [ 328 par.2]
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.538;
* After the right of the third person has come into existence in

accordance with the provisions of the preceding Article, it can no
longer be modified or extinguished by the parties concerned.
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Section 376. (Draft in English from Vol.79)

» Defences arising from the contract mentioned in Section 374 can be set up
by the debtor against the third person who receive the benefit of the
contract.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 539
3. Gr. Code (1896): [334]

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.539;
» Any plea or defence which is founded on the contract mentioned in
Art. 537 can be set up by the debtor against the third person who is to
enjoy the benefit of the said contract.
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Section 377. (Draft in English from Vol.79)

« If, on entering into a contract, something is given as earnest, this is deemed
to be proof of the conclusion of the contract. It also serves as a security that
the contract shall be performed.

{References)
vc quoted from “INDEX” with supplementary entries in [...]:: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): [ 557]

3. Gr. Code (1896): 336

4. Miscellaneous: * Jenks 308[; S.0.158]

{Comments)
The most plausible model for this section would be:

» A Digest of English Civil Law by Edward Jenks (1906), Sec.308;
« If, upon the making of a contract, something is given as earnest, this is
evidence of the conclusion of the contract. It may also serve as a
security that the contract shall be performed.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.158;

« [I] Das beim Vertragsabschlusse gegebene An- oder Draufgeld gilt als
Haft-, nicht als Reugeld.

« [II] Wo nicht Vertrag oder Ortsgebrauch etwas anderes bestimmen,
verbleibt das Haftgeld dem Empfanger ohne Abzug von seinem
Anspruche.

« [III] Ist ein Reugeld verabredet worden, so kann der Geber gegen
Zurucklassung des bezahlten und der Empfanger gegen Erstattung des
doppelten Betrages von dem Vertrage zurucktreten.
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Section 378. (Draft in English from Vol.79)

» Inthe absence of agreement to the contrary, earnest is:

* (1) to be returned or treated as part payment upon performance;

* (2) to be forfeited, if the party giving it fails to perform, or if the
performance becomes impossible in consequence of the circumstance
for which he is responsible or if the rescinding of the contract is due
to his fault;

* (3) to be returned, if the party receiving it fails to perform, or, if the
performance becomes impossible in consequence of a circumstance
for which he is responsible.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 353

2. Jp. Code (1896,98): [ 557]

3. Gr. Code (1896): [337], 338
4. Miscellaneous: * Jenks 309

{Comments)
The most plausible model for this section would be:

» A Digest Of English Civil Law by Edward Jenks (1906), Sec.309:
» Inthe absence of agreement to the contrary, earnest is:
* (a) to be returned or treated as part payment upon
performance;
» (b) to be forfeited, if the party giving it fails to perform;
* (c)to be returned, if the party receiving it fails to perform.
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Section 379. (Draft in English from Vol.79)

+ If the debtor promises the creditor the payment of a sum of money [as
penalty] in case he does not perform his obligation or does not perform it in
the proper manner, the penalty is forfeited if he is in default. If the
performance due consists in a forbearance, the penalty is forfeited as soon
as any act in contravention of the obligation is committed.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 379 [??] [345]
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 339

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.339;
 If the debtor promises the creditor the payment of a sum of money as
penalty in case he does not perform his obligation or does not
perform it in the proper manner, the penalty is forfeited if he is in
default. If the performance due consists in a forbearance, the penalty
is forfeited as soon as any act in contravention of the obligation is
committed.
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Section 380. (Draft in English from Vol.79)

+ [I] If the debtor has promised the penalty for the case of his not performing
his obligation, the creditor may demand the forfeited penalty in lieu of
performance. If the creditor declares to the debtor that he demands the
penalty, the claim for performance is barred.

« [II] If the creditor has a claim for compensation for non-performance, he
may demand the forfeited penalty as the minimum amount of the damage.
Proof of further damage is admissible.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 347, 351
2. Jp. Code (1896,98): [ 420]
3. Gr. Code (1896): * 340
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

« German Civil Code (1896), Sec.340;

« [I] If the debtor has promised the penalty for the case of his not
fulfilling his obligation, the creditor may demand the forfeited penalty
in lieu of fulfilment. If the creditor declares to the debtor that he
demands the penalty, the claim for fulfilment is barred.

« [II] If the creditor has a claim for compensation for non-performance,
he may demand the forfeited penalty as the minimum amount of the
damage. Proof of further damage is admissible.
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Section 381. (Draft in English from Vol.79)

+ [I] If the debtor has promised the penalty for the case of his not performing
the obligation in the proper manner, such as, not at the fixed time, the
creditor may demand the forfeited penalty in addition to the performance.

« [II] If the creditor has a claim for compensation on account of improper
performance, the provisions of section 380, paragraph 2, apply.

« [III] If the creditor accepts the performance he may demand the penalty only
if on acceptance he reserves the right to do so.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 347
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 347
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.341;

« [I] If the debtor has promised the penalty for the case of his not
fulfilling the obligation in the proper manner, e.g., not at the fixed
time, the creditor may demand the forfeited penalty in addition to the
fulfilment.

« [II] If the creditor has a claim for compensation on account of
improper fulfilment, the provisions of 340, par. 2, apply.

« [III] If the creditor accepts the fulfilment, he may demand the penalty
only if on acceptance he reserves the right to do so.
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Section 382. (Draft in English from Vol.79)

 If another performance than the payment of a sum of money is promised as
penalty, the provisions of sections 379 to 381 apply; the claim for
compensation is barred if the creditor demands the penalty.
{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 347
2. Jp. Code (1896,98):
3. Gr. Code (1896): * 342
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

* German Civil Code (1896), Sec.342;

 If another performance than the payment of a sum of money is

promised as penalty, the provisions of 339 to 341 apply; the claim for
compensation is barred if the creditor demands the penalty.
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Section 383. (Draft in English from Vol.79)

 [I] If a forfeited penalty is disproportionately high, it may be reduced to a
reasonable amount by the Court. In determination of reasonableness every
legitimate interest of the creditor, not merely his property interest, shall be
taken into consideration. After payment of the penalty the claim for
reduction is barred.

 [II] The same rule applies also, apart from the cases provided for by sections
379 and 382, if a person promises a penalty for the case of his doing or
forbearing to do some act.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 350
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 343
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.343;

« [I] If a forfeited penalty is disproportionately high, it may be reduced
to a reasonable amount by judicial decree obtained by the debtor). In
the determination of reasonableness every legitimate interest of the
creditor, not merely his property interest, shall be taken into
consideration. After payment of the penalty the claim for reduction is
barred.

 [II] The same rule applies also, apart from the cases provided for by
339, 342, if a person promises a penalty for the case of his doing or
forbearing to do some act.
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Section 384. (Draft in English from Vol.79)

+ If the promised performance is invalid, an agreement made for a penalty for
non-performance of the promise is also invalid, even if the parties knew of
the invalidity of the promise.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): 346
2. Jp. Code (1896,98):
3. Gr. Code (1896): * 344
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

« German Civil Code (1896), Sec.344;

 If the law declares the promised performance invalid, an agreement
made for a penalty for non-fulfilment of the promise is also invalid,
even if the parties knew of the invalidity of the promise.
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Section 385. (Draft in English from Vol.79)

« If the debtor contests the forfeiture of the penalty on the ground of having
performed his obligation, he must prove the performance, unless the
performance due from him consisted in a forbearance.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98):
3. Gr. Code (1896): * 345
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

* German Civil Code (1896), Sec.345;

» If the debtor contests the forfeiture of the penalty on the ground of

having fulfilled his obligation, he shall prove the fulfilment, unless the
performance due from him consisted in a forbearance.
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Section 386. (Draft in English from Vol.79)

 [I] If by contract or by the provisions of law one party has the right of
rescission, such rescission is made by a declaration of intention to the other
party.

+ [II] The declaration of intention in the foregoing paragraph cannot be
revoked.

{References)
v quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 328 par.2]
2. Jp. Code (1896,98): * 540
3. Gr. Code (1896): 349

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

+ Japanese Civil Code (1896/98), Art.540;

« [I]If in virtue of a contract or by the provisions of the law, one of the
parties concerned has the right of rescission, rescission is effected by
an expression of intention to the other party.

« [II] The expression of intention of the preceding Paragraph cannot be
annulled.
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Section 387. (Draft in English from Vol.79)

+ If one part does not perform the obligation, the other party may fix a
reasonable period and notify him to perform within that period. If he does
not perform within that period, the other party may rescind the contract.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 541

3. Gr. Code (1896): 283, 326 [=326 par.1], 354, [ 357]
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.541;
» If one party does not perform his obligation, the other party may fix a
reasonable period of time and demand performance within such

period; and if the contract is not performed within that period of time
the other party may rescind it.
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Section 388. (Draft in English from Vol.79)

« If the object of a contract according to its nature or to an intention declared
by the parties can be accomplished only by performance at a fixed time or
within a fixed period, and such time or period has passed without one of the
parties having performed, the other party may rescind the contract without
the notification mentioned in the foregoing section.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 542

3. Gr. Code (1896): 367, 326 par.2
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.542;

« If, according to the nature of the contract or to an intention expressed
by the parties, the object with which the contract has been concluded
cannot be attained unless it is performed at a fixed date or within a
fixed period of time, if the date or the period of time has passed
without one of the parties having made performance, the other party
may at once rescind the contract without making the notification of
the preceding Article.
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Section 389. (Draft in English from Vol.79)

 If performance becomes wholly or party impossible by a cause attributable
to the debtor, the creditor may rescind the contract.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): * 543

3. Gr. Code (1896): 325 [=325 par.1], 326
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.543;

» When performance has become totally or partially impossible owing

to a cause imputable to the debtor, the creditor may rescind the
contract.

228 Back to Table of Contents 1


https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book2_Chapter02_Title02#Section_326.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book2_Chapter02_Title02#Section_325.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896ja_Book3_Chapter02_Title01_Part03#Article_543.
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0389-0391.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0390
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0388

< Previous Section | Next Section =

1031 390

- oludyalnedoyey LUuUﬂmmmsJﬂumaﬂuaaﬁmwmmaaﬂmwm viwinagld

o

aW%LaﬂﬁﬁUﬂﬂlﬂﬂLL@LﬂJE]'UﬂﬁaL%aﬂuumﬁﬁﬂ\lﬂiiﬂ\lﬂuisﬁ m%mawmammuumm

[
a

NUAYINAUAIE mammamammauuu,mJﬂﬂamuﬂuﬁ]wmﬂwmwﬁuulﬁuauiuwau
lUudn ammaﬂammaumLmﬂuauﬂﬂaamuwauiﬂma

Section 390. (Draft in English from Vol.79)

« Ifin a contract there are several persons on the one or the other side, the
right of rescission may be exercised only by all and against all. If the right of
rescission is extinguished in respect of one of those persons entitled, also in
respect of the others.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):
2. Jp. Code (1896,98): 544
3. Gr. Code (1896): * 356
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.356;
 Ifin a contract there are several persons on the one or the other side,
the right of rescission may be exercised only by all and against all. If
the right of rescission is extinguished in respect of one of those
persons entitled, it is extinguished also in respect of the others.
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Section 391. (Draft in English from Vol.79)
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 [I] If one party has exercised his right of rescission, each party is bound to
restore the other to his former condition; but the rights of third persons
cannot be impaired.

+ [II] To money which is to be repaid in the case of the foregoing paragraph
interest is to be paid from the time when it was received.

« [III] For services rendered and for allowing the use of a thing the restitution
shall be made by paying the value, or, if in the contract a counter-payment in
money is stipulated for, this shall be paid.

+ [IV] The exercise of the right of rescission does not affect a claim for
damages.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 774

2. Jp. Code (1896,98): * 545

3. Gr. Code (1896): 346 par.2 [=346 sent.2]
4. Miscellaneous:

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Japanese Civil Code (1896/98), Art.545;

 [I] When one of the parties has exercised his right of rescission, each
party is bound to restore the other party to his original state; but the
rights of third persons cannot be injured.

* [II] In the case of the preceding Paragraph, the amount of money
received must be restored, with interest from the day of receipt.

« [III] The exercise of the right of rescission does not affect a claim for
compensation for damage.
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» [Secondary model] German Civil Code (1896), Sec.346;
 Ifin a contract one party has reserved to himself the right of
rescission, and if rescission takes place, the parties are bound to
return to each other the consideration received. For services rendered
and for allowing the use of a thing the value shall be made good, or, if
in the contract a counter-payment in money is stipulated for, this shall
be paid.
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Section 392. (Draft in English from Vol.79)

» The obligations of the parties resulting from rescission shall be performed
according to the provisions of section 369.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98): 546
3. Gr. Code (1896): * 348
4. Miscellaneous:

{Comments)

The most plausible model for this section would be:

* German Civil Code (1896), Sec.348;

» The obligations of the parties resulting from rescission shall be

fulfilled contemporaneously. The provisions of 320, 322, apply mutatis
mutandis.
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Section 393. (Draft in English from Vol.79)

» If no period is fixed for the exercise of the right of rescission, the other party
may fix a reasonable period and notify the party having a right of rescission
to declare within such period whether he will rescind or not. If notice of
rescission is not received within such period, the right of rescission is
extinguished.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 547
3. Gr. Code (1896): 355

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.547;

« When there is no fixed period of time for the exercise of the right of
rescission, the other party may allot a fixed reasonable period of time
and demand that the party entitled thereto give a definite answer
within the said period of time as to whether or not he intends to
rescind the contract. If no notification of rescission is received within
the said period of time, the right of rescission is extinguished.
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Section 394. (Draft in English from Vol.79)
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 [I] The right of rescission is extinguished when the person entitled has, by his
own act or fault, essentially damaged the thing which is the subject of a
contract or has rendered the restitution thereof impossible or has charged
into a thing of a different kind by working it up or remodelling it.

« [II] If without the act or fault of the person who has the right of rescission
the thing which is the subject of the contract of the contract has been lost or
damaged, the right of rescission is not extinguished.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 548

3. Gr. Code (1896): 350, [3517), [352, 353
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.548;

 [I] The right of rescission is extinguished (barred) when the person
entitled has, by his own act or fault, essentially damaged the thing
which is the subject of the contract or has rendered the restitution
thereof impossible or has changed it into a thing of a different kind by
working it up or remodelling it.

« [II] If without the act or fault of the person who has the right of
rescission the thing which is the subject of the contract has been lost
or damaged, the right of rescission is not extinguished.
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Section 395. (Draft in English from Vol.79)

* A person who takes charge of an affair for another without having received
mandate from him or being otherwise entitled to do so in respect of him,
shall manage the affair in such manner as the interest of the principal
requires, having regard to his actual or presumptive wishes.

{References)
¥ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 154, 156
2. Jp. Code (1896,98): 697
3. Gr. Code (1896): * 677
4. Miscellaneous: [S5.0.419]

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.677;

» A person who takes charge of an affair for another without having
received a mandate from him or being otherwise entitled to do so in
respect of him, shall manage the affair in such manner as the interest
of the principal requires, having regard to his actual or presumptive
wishes.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.419;
» Wer fur einen Anderen ein Geschaft besorgt, ohne von ihm beauftragt

zu sein, ist verpflichtet, das unternommene Geschaft so zu fihren, wie

es dem Vorteile und der mutmalRlichen Absicht des Anderen
entspricht.
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Section 396. (Draft in English from Vol.79)

+ If the undertaking of the management of the affair is opposed to the actual
or presumptive wishes of the principal, and if the manager must have
recognized this, he is bound to compensate the principal for any damage
arising from his management of the affair, even if no fault otherwise
imputable to him.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 758

2. Jp. Code (1896,98): 702 par.3
3. Gr. Code (1896): * 678

4. Miscellaneous: /5.0.420 par.3]

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.678;

« If the undertaking of the management of the affair is opposed to the
actual or presumptive wishes of the principal, and if the agent must
have recognised this, he is bound to compensate the principal for any
damage arising from his management of the affair, even if no fault is
otherwise imputable to him.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.420;

+ [I] Der Geschaftsflhrer haftet fur jede Fahrldssigkeit.

« [II] Seine Haftpflicht ist jedoch milder zu beurteilen, wenn er
gehandelt hat, um einen dem Geschaftsherrn drohenden Schaden
abzuwenden.

« [III] Hat er die Geschaftsfuhrung entgegen dem ausgesprochenen
oder sonst erkennbaren Willen des Geschaftsherrn unternommen und
war dessen Verbot nicht unsittlich oder rechtswidrig, so haftet er auch
fur den Zufall, sofern er nicht beweist, dass dieser auch ohne seine
Einmischung eingetreten ware.
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Section 397. (Draft in English from Vol.79)

» The fact that the management of the affair is opposed to the wishes of the
principal is not taken into consideration if, without the management of the
affair, a duty of the principal the fulfilment of which is of public interest or a
legal duty to furnish maintenance to others by the principal would not be
fulfilled in due time.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 759
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 679
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.679;

» The fact that the management of the affair is opposed to the wishes of
the principal is not taken into consideration if, without the
management of the affair, a duty of the principal the fulfilment of
which is of public interest or a statutory duty to furnish maintenance
to others by the principal would not be fulfilled in due time.
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Section 398. (Draft in English from Vol.79)

+ If the management of the affair has for its object the averting of an
imminent danger which threatens the person, reputation or property of the
principal, the manager is responsible only for wilful default and gross
negligence.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 760

2. Jp. Code (1896,98): * 698

3. Gr. Code (1896): 680

4. Miscellaneous: /5.0.420 par.2]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.698;

« A manager who has managed the business of the principal in order to
protect the latter from imminent peril to his person, honour, or
property, is not responsible for resulting damages unless he acted in
bad faith or with gross negligence.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.420;

« [I] Der Geschaftsflhrer haftet fur jede Fahrldssigkeit.

« [II] Seine Haftpflicht ist jedoch milder zu beurteilen, wenn er
gehandelt hat, um einen dem Geschaftsherrn drohenden Schaden
abzuwenden.

« [III] Hat er die Geschaftsfuhrung entgegen dem ausgesprochenen
oder sonst erkennbaren Willen des Geschaftsherrn unternommen und
war dessen Verbot nicht unsittlich oder rechtswidrig, so haftet er auch
fur den Zufall, sofern er nicht beweist, dass dieser auch ohne seine
Einmischung eingetreten ware.
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{References)
¥r quoted from “INDEX" with supplementary entries in [...]: Images in Archives
Section 399. (Draft in English from Vol.79)

« The manager shall notify to the principal, as soon as practicable, the
undertaking of the management of the affair, and await his decision, unless
there is danger in delay. For the rest the provisions of Sections 809 to 811
applicable to an agent apply mutatis mutandis to the obligation of the
manager.

1. Old Text (1923): 155, 164, 167
2. Jp. Code (1896,98): 699 701
3. Gr. Code (1896): * [681]

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.681;

» The agent shall notify to the principal, as soon as practicable, the
undertaking of the management of the affair, and await his decision,
unless there is danger in delay. For the rest the provisions of 666 to
668 applicable to a mandatary apply mutatis mutandis to the
obligations of the agent.
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Section 400. (Draft in English from Vol.79)

 If the manager is incapacitated, he is responsible only under the provisions
relating to compensation for wrongful acts, and relating to the return for
undue enrichment.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 682
4. Miscellaneous: [S5.0.421]

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.682;
» Ifthe agent is incapable of disposing, or limited in disposing capacity,
he is responsible only under the provisions relating to compensation
for unlawful acts, and to the return of unjustified benefits.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.421;
 [I] War der Geschaftsfihrer unfahig, sich durch Vertrage zu
verpflichten, so haftet er aus der Geschaftsfuhrung nur, soweit er
bereichert ist oder auf bdswillige Weise sich der Bereicherung
entaulRert hat.
« [II] Vorbehalten bleibt eine weitergehende Haftung aus unerlaubten
Handlungen.
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Section 401. (Draft in English from Vol.79)

 [I] If the undertaking of management of the affair is in accordance with the
interest and the actual or presumptive wishes of the principal, the manager
may demand reimbursement of his outlay as an agent. The provisions of
Section 816 paragraph 2 apply mutatis mutandis.

 [II] In the case provided for by Section 397 this claim belongs to the manager
even if the undertaking of the management of the affair is opposed to the
wishes of the principal.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 762

2. Jp. Code (1896,98): [ 702 par.1, 2]
3. Gr. Code (1896): * [683]

4. Miscellaneous: [S.0.422]

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] German Civil Code (1896), Sec.683;

« If the undertaking of the management of the affair is in accordance
with the interest and the actual or presumptive wishes of the
principal, the agent may demand reimbursement of his outlay as a
mandatary. In the cases provided for by 679 this claim belongs to the
agent even if the undertaking of the management of the affair is
opposed to the wishes of the principal.

. [Secondary model] Old Text (1923) Sec.162;
- [ g@anaidyhunudemuanuvewinns uagldldnnusyiingy T
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.422;
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« [1] Wenn die Ubernahme einer Geschaftsbesorgung durch das
Interesse des Geschaftsherrn geboten war, so ist dieser verpflichtet,
dem Geschaftsfuhrer alle Verwendungen, die notwendig oder nutzlich
und den Verhaltnissen angemessen waren, samt Zinsen zu ersetzen
und ihn in demselben Mal3e von den tbernommenen
Verbindlichkeiten zu befreien, sowie fir andern Schaden ihm nach
Ermessen des Richters Ersatz zu leisten.

« [II] Diesen Anspruch hat der Geschaftsfuhrer, wenn er mit der
gehorigen Sorgfalt handelte, auch in dem Falle, wo der beabsichtigte
Erfolg nicht eintritt.

« [III] Sind die Verwendungen dem Geschaftsfuhrer nicht zu ersetzen, so
hat er das Recht der Wegnahme nach den Vorschriften Gber die
ungerechtfertigte Bereicherung.
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Section 402. (Draft in English from Vol.79)

+ [I] If the conditions of the foregoing section do not exist, the principal is
bound to return to the manager all that he acquires through the
management of the affair under the provisions relating to the return for
undue enrichment.

« [II] If the principal ratifies the management of the affair, the provisions of
this Code concerning Agency apply mutatis mutandis.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 7617 [=161 No.3], 152 [??], [ 165, 166], 170
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 684

4. Miscellaneous: S.0. [423], 424

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.684;

« If the conditions of 683 do not exist, the principal is bound to return
to the agent all that he acquires through the management of the affair
under the provisions relating to the return of unjustified benefits. If
the principal ratifies the management of the affair, the claim specified
in 683 belongs to the agent.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Arts.423 and 424;
« Art.423;
* [I] Wenn die Geschaftsfuhrung nicht mit Rucksicht auf das
Interesse des Geschaftsherrn unternommen wurde, so ist
dieser gleichwohl berechtigt, die aus der Fihrung seiner
Geschafte entspringenden Vorteile sich anzueignen.
 [II] Zur Ersatzleistung an den Geschaftsfihrer und zu dessen
Entlastung ist der Geschaftsherr nur so weit verpflichtet, als er
bereichert ist.
« Art.424;
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* Wenn die Geschaftsbesorgung nachtraglich vom Geschaftsherrn
gebilligt wird, so kommen die Vorschriften Uber den Auftrag zur
Anwendung.
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Section 403. (Draft in English from Vol.79)

» [IIThe manager has no claim if he had not the intention to demand
reimbursement from the principal.

« [II] If parents or grandparents furnish maintenance to their descendants, or
vice versa, it is to be presumed, in case of doubt, that there is no intention to
demand reimbursement from the recipient.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 763
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 685
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.685;
 [I] The agent does not have any claim if he had not the intention to
demand reimbursement from the principal.
» [II] If parents or grandparents furnish maintenance to their
descendants, or vice versa, it is to be presumed, in case of doubt, that
there is no intention to demand reimbursement from the recipient.
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Section 404. (Draft in English from Vol.79)

 If the manager acts for one person, believing that he is acting for another
person, only the former has the right and duties arising out of the
management.
{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): * 7169
2. Jp. Code (1896,98):
3. Gr. Code (1896): 686
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

+ Old Text (1923), Sec.169;

. mmmmi‘mLmum‘mmLmiﬂamﬂﬁmwnLmuaﬂﬂuwu\ﬂ% uedu
mmiu:vmmmmwﬁuammwaum@meiwiﬂﬁlﬂmwuu
» [Presumed Origin] This provision is probably based on:
* German Civil Code (1896), Sec.686;

e

 If the agent is under a mistake as to the identity of the
principal, the actual principal acquires the rights and
obligations arising from the management of the affair.
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Section 405. (Draft in English from Vol.79)

 [I] The provisions of the ten foregoing sections do not apply, if a person takes
charge of the affair of another in the belief that it is his own.

« [II] If a person treats the affair of another as his own, although knowing that
he is not entitled to do so, the principal may enforce the claims based on
sections 395, 396, 399 and 400. If he does enforce them, he is liable to the
manager as provided for in Section 402, paragraph 1.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 768
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 687
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.687;

 [I] The provisions of 677 to 686 do not apply, if a person takes charge
of the affair of another in the belief that it is his own.

« [II] If a person treats the affair of another as his own, although
knowing that he is not entitled to do so, the principal may enforce the
claims based on 677, 678, 681, 682. If he does enforce them, he is
liable to the agent as provided for in 684, sentence 1.
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Section 406. (Draft in English from Vol.79)

* [I] Any person who, through an act of performance made by another person
or in any other manner, obtains something to the prejudice of such other
person without legal ground, must return it to the latter. The
acknowledgment of the existence or non-existence of a debt is deemed to be
an act of performance.

« [II] The same provision shall apply if something has been obtained on
account of a cause which has not been realized or of a cause which has
ceased to exist.

{References)
¥ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 171

2. Jp. Code (1896,98): 703

3. Gr. Code (1896): * 8712

4. Miscellaneous: [Fr.1376]; /5.0.62]

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] German Civil Code (1896), Sec.812;

 [I] A person who, through an act performed by another, or in any
other manner, acquires something at the expense of the latter without
legal ground, is bound to return it to him. He is so bound even if a
legal ground originally existing disappears subsequently, or a result
originally intended to be produced by an act of performance done by
virtue of a juristic act is not produced.

» [II] Recognition of the existence or non-existence of a debt, if made
under a contract, is also deemed to be an act of performance.

» [Secondary model] Japanese Civil Code (1896/98), Art.703;
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» A person who, without legal ground, acquired benefit from the
property or labour of another, and thereby caused a loss to the other,
is bound to make restitution of such benefit in so far as it still actually
exists.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.62;
* [I] Wer in ungerechtfertigter Weise aus dem Vermdgen eines Andern
bereichert worden ist, hat die Bereicherung zurlickzuerstatten.
« [II] Insbesondere tritt diese Verbindlichkeit dann ein, wenn jemand
ohne jeden giltigen Grund oder aus einem nicht verwirklichten oder
nachtraglich weggefallenen Grund eine Zuwendung erhalten hat.
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Section 407. (Draft in English from Vol.79)

* A person who has freely done an act as if in performance of an obligation,
knowing that he was not bound to effect the performance, is not entitled to
restitution.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 173

2. Jp. Code (1896,98): * 705

3. Gr. Code (1896): 874

4. Miscellaneous: 5.0.63 [=5.0.63 par.1]

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Japanese Civil Code (1896/98), Art.705;
« When a person has made a prestation in performance of an obligation
knowing at the time of the non-existence of such obligation, he cannot
claim restitution of the thing prestated.

» [Secondary model] Schweizerisches Obligationenrecht (1911), Art.63;

 [I] Wer eine Nichtschuld freiwillig bezahlt, kann das Geleistete nur
dann zurtckfordern, wenn er nachzuweisen vermag, dass er sich tber
die Schuldpflicht im Irrtum befunden hat.

» [II] Ausgeschlossen ist die Ruckforderung, wenn die Zahlung fir eine
verjahrte Schuld oder in Erfullung einer sittlichen Pflicht geleistet
wurde.

« [III] Vorbehalten bleibt die Rickforderung einer bezahlten Nichtschuld
nach Schuldbetreibungs- und Konkursrecht.
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Section 408. (Draft in English from Vol.79)

» The following persons are not entitled to restitution:
* (1) A person who performs an obligation subject to a time clause
before the time has arrived;
* (2) A person who performs an obligation which has been barred by
prescription;
* (3) A person who performs an obligation in compliance with a moral
duty or with the requirements of social propriety.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 72 [??], * [174]

2. Jp. Code (1896,98): [ 706]

3. Gr. Code (1896): 813 [=813 par.2] 222 [F222 par.2], 814
4. Miscellaneous: 5.0.63 [=5.0.63 par.2]

{Comments)
This section would be a compound provision from two different models as follows:

* [Primary model] Old Text (1923) Sec.174;
. Uﬂﬂamﬂanmawu Lifiansaglanuauld Ae
* (@) Uﬂﬂaw‘msmu%mmaulfam Aeudefuuanaiy
. (L@)UﬂﬂamﬁivmumaumammLLa’J
» [Secondary model] Schweizerisches Obligationenrecht (1911), Art.63;

 [I] Wer eine Nichtschuld freiwillig bezahlt, kann das Geleistete nur
dann zurtckfordern, wenn er nachzuweisen vermag, dass er sich tber
die Schuldpflicht im Irrtum befunden hat.

» [II] Ausgeschlossen ist die Ruckforderung, wenn die Zahlung fir eine
verjahrte Schuld oder in Erfullung einer sittlichen Pflicht geleistet
wurde.

« [III] Vorbehalten bleibt die Riickforderung einer bezahlten Nichtschuld
nach Schuldbetreibungs- und Konkursrecht.

251 Back to Table of Contents 1


https://www.google.co.th/books/edition/Das_schweizerische_obligationenrecht_vom/x5j5QiB-QDAC?hl=en&gbpv=0
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book2_Chapter07_Title24#Section_814.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book1_Chapter05#Section_222.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book2_Chapter07_Title24#Section_813.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896ja_Book3_Chapter04#Article_706.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0174
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0072
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0406-0410.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0409
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0407

< Previous Section | Next Section =

1031409

v

. maumawmﬁlmaﬂmLUuaﬂmulmﬂzmmulﬂimmﬂmm LUHLW@IML"\]'}%@%
Vﬁﬂ’]ﬂﬂﬂﬂ"\]i@ﬂﬂﬁ/ﬂﬁ?EJ'VTEE’JG‘U@NLaEJ"?j\‘lL@ﬂﬁ?iﬁ]uLU‘M‘WEﬂu%aﬂﬁﬂuuﬁﬂ%ﬁﬁa
HﬂLaﬂWaﬂUiuﬂULaﬁJﬂﬂ ﬁUﬁWﬁIULW§Ww%7®@WSﬂ37Mﬂ® Vl'mmm'muiuméw’aaﬂu
nsng Py

. UV]UEUEUGWIﬂEI']’J‘JJ’]SLU'Jiiﬂﬂauu 1&‘0@%37@@@ﬂ7§%Uﬂﬂamﬂ‘miu% Huagledndla

LUEJLa’leaﬂ‘muLLa Nmﬂiuﬂu ARREATREY
Section 409. (Draft in English from Vol.79)

» [I] When a person who is not a debtor has performed an obligation by
mistake and the creditor, in consequence thereof, has in good faith
destroyed or obliterated the documentary evidence of the obligation or
given up any security or lost his right by prescription, the creditor is not
bound to make restitution.

+ [II] The provisions of the foregoing paragraph do not prevent the person who
has performed from exercising a right of recourse against the debtor and his
surety, if any.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 707

3. Gr. Code (1896):

4. Miscellaneous: Br.960, Fr.1377

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.707;

 [I] When a person who is not a debtor has performed an obligation by
mistake, if the creditor has, in good faith, destroyed the bond,
renounced (waived) the security, or lost the obligation by prescription,
restitution cannot be demanded by the person who has performed.

» [II] The provisions of the preceding Paragraph do not prevent the
person who has performed from exercising his claim for
reimbursement (right of recourse) against the debtor.

The other miscellaneous sources are as follows:

 Civil Code of Brazil (1916), Art.960;
 [I] The non-performance (inadimplemento) of the obligation, positive
and liquid, within its term, constitutes the debtor in default, by force
of law.
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« [II] If no period has been fixed, the default begins from the

interpellation, notification, or protest.
* French Civil Code (1804), Art.1377;

 [I] When a person through mistake, believing himself a debtor,
discharges a demand, he has a claim for recovery against the creditor.

« [II] Nevertheless such claim ceases in the case where the creditor has
destroyed his tide in consequence of payments, saving the remedy of
the party paying against the real debtor.
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Section 410. (Draft in English from Vol.79)

» A person who had made a performance for an intended result which is not
produced is not entitled to restitution, if, from the beginning, it was known to
him that the production of the result was impossible or if he has prevented
the result in violation of good faith.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 875
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.815;

» The claim for return on account of the non-production of the result
intended to be produced by an act of performance is barred, if the
production of the result was impossible ab initio, and the person
performing knew this, or if he has prevented the production of the
result in bad faith.
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Section 411. (Draft in English from Vol.79)

» A person who has made an act of performance, the purpose of which is
contrary to legal prohibition or good morals, cannot claim restitution.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98). * 708 [=708 sent. 1]
3. Gr. Code (1896): 877

4. Miscellaneous: Br.971. Jenks 99; /5.0.66]

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Japanese Civil Code (1896/98), Art.708;

» A person who has made a prestation for an illegal cause cannot claim
its restitution except the illegal cause has existed only as regards the
person who was thereby enriched.

» [Secondary model] German Civil Code (1896), Sec.817;

« If the purpose of an act of performance was specified in such manner
that its acceptance by the recipient constitutes an infringement of a
statutory prohibition or is contra bonos mores, the recipient is bound
to make restitution. The claim for return is barred if the person
performing is in pari delicto, unless the performance consisted in the
incurring of an obligation; what has been given for the performance of
such an obligation may not be demanded back.

The other miscellaneous sources are as follows:

 Civil Code of Brazil (1916), Art.971;

* He who gave something in order to attain an illicit, or immoral end, or
one prohibited by law, has no right of recovery.

» A Digest of English Civil Law by Edward Jenks (1905), Sec.99;

» Property transferred in contemplation of an illegal or immoral object
can be recovered at any time before a material part of the illegal or
immoral object has been accomplished; and, in the case of a claimant
in minori delicto, even after the illegal or immoral object has been
accomplished.

» Schweizerisches Obligationenrecht (1911), Art.66;
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» Was in der Absicht, einen rechtswidrigen oder unsittlichen Erfolg
herbeizufuhren, gegeben worden ist, kann nicht zuriickgefordert
werden.
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Section 412. (Draft in English from Vol.79)

« If the property which was unduly received is a sum of money, restitution
must be made in full, unless the person who received it was in good faith in
which case he is only bound to return such part of his enrichment as still
exists at the time when restitution is demanded.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [776], 178, [ 179, 180]

2. Jp. Code (1896,98): [ 703]

3. Gr. Code (1896):

4. Miscellaneous: Plan.II No.84 /- 5.0.62, 64]

{Comments)
The other miscellaneous sources are as follows:

» Schweizerisches Obligationenrecht (1911), Arts.62 and 64;
* Art.62;

 [I] Wer in ungerechtfertigter Weise aus dem Vermdogen eines
Andern bereichert worden ist, hat die Bereicherung
zuruckzuerstatten.

« [II] Insbesondere tritt diese Verbindlichkeit dann ein, wenn
jemand ohne jeden gultigen Grund oder aus einem nicht
verwirklichten oder nachtraglich weggefallenen Grund eine
Zuwendung erhalten hat.

« Art.64;

» Die Ruckerstattung kann insoweit nicht gefordert werden, als
der Empfanger nachweisbar zur Zeit der Ruckforderung nicht
mehr bereichert ist, es sei denn, dass er sich der Bereicherung
entauBerte und hiebei nicht in gutem Glauben war oder doch
mit der Rickerstattung rechnen musste.
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Section 413. (Draft in English from Vol.79)

 [I] When the property which must be returned is other than a sum of money
and the person who received it was in good faith, such person is only bound
to return it in such condition as it is and is not responsible for less or
damage to such thing, but he must return whatever he has acquired as
compensation for such loss or damage.

« [II] If the person who received the property was in bad faith he is fully
responsible for the loss or damage even caused by force majeure, unless he
proves that the loss or damage would have happened in any case.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 176, 177

2. Jp. Code (1896,98): 191, [ 703, 704]

3. Gr. Code (1896): [ 818 par.1, 819 par.1]
4. Miscellaneous: S.0.938 [??] [S.C.938, 940]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Secs.176 and 177;
* Sec.176;
. mmau’lfauumumwaauquaaﬂuim uagyARalaTulagEaTn i
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» Sec.177,
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The other miscellaneous sources are as follows:

» Swiss Civil Code (1907), Arts.938 and 940;
« Art.938;
* [I] Anyone in possession of a thing in good faith does not
become responsible for compensation to the one entitled
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thereto by reason of the fact that he used and enjoyed the thing
according to his presumed right.

* [II] He need not replace what is thereby consumed or has been
damaged.

* Art.940;

» [I] One who is in possession of a thing in bad faith must give it
up to him lawfully entitled thereto, and must pay compensation
for all damages caused by the deprivation of possession as well
as for the fruits gathered or neglected.

+ [II] He has a claim for expenditures only if such would have
been necessary for the one lawful owner.

* [IIT] So long as the possessor does not know to whom he shall
return the thing, he is liable only for the damage which he is
responsible for.
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Section 414. (Draft in English from Vol.79)

 [I] If restitution is impossible on account of the nature of the property
received or for any other reason, and the person who received the property
was in good faith, such person is bound only to return such part of his
enrichment as still exists at the time when restitution is demanded.

« [II] If a person who received the property was in bad faith, he is bound to
pay the full value of the property.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): * 178 179
2. Jp. Code (1896,98):

3. Gr. Code (1896): 818 par.2, 3
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Secs.178 and 179;
* Sec.178;
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* Sec.179;
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Section 415. (Draft in English from Vol.79)

» [I] A person who has received the property in good faith acquires the fruits
thereon as long as such good faith continues.

 [II] In case where he has to return such thing, he is deemed to be in bad faith
from the time when restitution is demanded.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 189

3. Gr. Code (1896): [ 818 par.1, 4;1 953 - 957

4. Miscellaneous: Fr.540 - 550 [??] [=Fr.549 - 550]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.189;
 [I] A possessor in good faith acquires the fruits produced by the thing
possessed.
 [II] When a possessor in good faith fails in a petitory action he is
deemed to be a possessor in bad faith from the time of the
commencement of the action.

The other miscellaneous sources are as follows:

* French Civil Code (1804), Arts. 549 and 550;
« Art.549;

» A party simply in possession is only entitled to the fruits where
he is so by good faith : in the opposite case he is bound to
render the produce with the thing itself to the proprietor who
claims it.

« Art.550;

» [I] He is in possession by good faith who possesses, as
proprietor, by virtue of a conveyance of the defects of which he
is not aware.

 [II] He ceases to be in possession by good faith from the
moment wherein he discovers such defects.
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Section 416. (Draft in English from Vol.79)

+ [I] Expenses which were necessary for the preservation of the property or for
its maintenance or repair must be reimbursed in full to the person who
returns such property.

« [II] However such person cannot claim reimbursement of the ordinary
expenses for maintenance, repairs or charges made within the time during
which he has acquired the fruits.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * [182], 183

2. Jp. Code (1896,98): [ 196 par.1]
3. Gr. Code (1896): 994

4. Miscellaneous: Fr.1381;1t.1150 [* 5.0.65 par.1]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Secs.182 and 183;
* Sec.182;
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* Sec.183;
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The other miscellaneous sources are as follows:

* French Civil Code (1804), Art.1381;

» He to whom the thing is restored must allow even to the possessor
through bad faith, all the necessary and useful expenses which have
been incurred for its preservation.

» Schweizerisches Obligationenrecht (1911), Art.65;
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* [I] Der Empfanger hat Anspruch auf Ersatz der notwendigen und
nutzlichen Verwendungen, fur letztere jedoch, wenn er beim
Empfange nicht in gutem Glauben war, nur bis zum Betrage des zur
Zeit der Ruckerstattung noch vorhandenen Mehrwertes.

« [II] Fur andere Verwendungen kann er keinen Ersatz verlangen, darf
aber, wenn ihm ein solcher nicht angeboten wird, vor der Ruckgabe
der Sache, was er verwendet hat, wieder wegnehmen, soweit dies
ohne Beschadigung der Sache selbst geschehen kann.
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Section 417. (Draft in English from Vol.79)

 [I] For expenses other than those provided in paragraph 1 of the foregoing
section the person who returns the property can claim reimbursement only
if they were made while he was in good faith and if the value of the property
is increased by such expenses at the time of restitution, and only to the
extent of such increase.

+ [II] The provisions of section 415 paragraph 2 apply correspondingly.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 184]

2. Jp. Code (1896,98): [ 196 par.2]
3. Gr. Code (1896): * 996
4. Miscellaneous: [S.0.65 par.2]

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.996;

» The possessor may require reimbursement for unnecessary outlay
only where it is incurred before action commenced, and before the
creation of the liability specified in 990, and the value of the thing is
increased by such outlay at the time at which the owner recovers the
thing.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.65;

 [I] Der Empfanger hat Anspruch auf Ersatz der notwendigen und
nutzlichen Verwendungen, fur letztere jedoch, wenn er beim
Empfange nicht in gutem Glauben war, nur bis zum Betrage des zur
Zeit der Ruckerstattung noch vorhandenen Mehrwertes.

 [II] Fir andere Verwendungen kann er keinen Ersatz verlangen, darf
aber, wenn ihm ein solcher nicht angeboten wird, vor der Ruckgabe
der Sache, was er verwendet hat, wieder wegnehmen, soweit dies
ohne Beschadigung der Sache selbst geschehen kann.
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Section 418. (Draft in English from Vol.79)

 [I] If the person who has in bad faith unduly received a property has made
alternations in, or additions to it, he must return the property after having
put it in its former condition at his own expense, unless the owner of the
property chooses to have it returned in its present condition in which case
the owner must pay at his option either the cost of alterations or additions,
or a sum representing the increased value of the property.

 [II] When restitution is to be made, if it is impossible to put it in its former
condition or the property would be damaged thereby, the person who
received the property must return it in such condition as it is and he is not
entitled to compensation for any increase of value accruing to the property
from such alterations or additions.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 7185

2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous: S.0.65 [=5.0.65 par.2]; Fr.555

{Comments)
The most plausible model for this section would be:

» Old Text (1923), Sec.185;
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The other miscellaneous sources are as follows:

» Schweizerisches Obligationenrecht (1911), Art.65;

* [I] Der Empfanger hat Anspruch auf Ersatz der notwendigen und
nutzlichen Verwendungen, fur letztere jedoch, wenn er beim
Empfange nicht in gutem Glauben war, nur bis zum Betrage des zur
Zeit der Ruckerstattung noch vorhandenen Mehrwertes.

« [II] Fur andere Verwendungen kann er keinen Ersatz verlangen, darf
aber, wenn ihm ein solcher nicht angeboten wird, vor der Riickgabe
der Sache, was er verwendet hat, wieder wegnehmen, soweit dies
ohne Beschadigung der Sache selbst geschehen kann.

* French Civil Code (1804), Art.555;

 [I] When plantations, buildings, and works have been made by a third
person and with his own materials, the proprietor of the soil has a
right either to retain them, or to oblige such third person to remove
them.

« [II] If the proprietor of the soil demand the demolition of the
plantations and buildings, it must be done at his charge who made
them and without any indemnity ; he may. moreover be condemned
in damages and interest, if there be ground, for the injury which may
have been sustained by the proprietor of the soil.

« [III] If the proprietor prefer preserving such plantations and buildings,
he owes a reimbursement for the value of the materials and the price
of the work, without regard to the greater or less augmentation of
value which the soil has received. Nevertheless if the plantations,
buildings, and works have been made by a third person evicted but
not condemned to a restitution of profits on account of his good faith,
the proprietor shall not demand the demolition of the said works,
plantations, and buildings : but he shall have his election, either to
repay the value of the materials and the price of workmanship, or to
reimburse a sum equal to the augmented value of the estate.
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Section 419. (Draft in English from Vol.79)

No action on account of undue enrichment can be entered later than one
year from the time when the injured party became aware of his right to
restitution or later than 10 years from the time when the right accrued.
{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): [ 452]

2. Jp. Code (1896,98): [ 167 par.1]
3. Gr. Code (1896): [ 195]

4. Miscellaneous: * 5.0.67 [=5.0.67 par.1]

{Comments)

The most plausible model for this section would be:

» Schweizerisches Obligationenrecht (1911), Art.67;

» [I] Der Bereicherungsanspruch verjahrt mit Ablauf eines Jahres,
nachdem der Verletzte von seinem Anspruch Kenntnis erhalten hat, in

jedem Fall aber mit Ablauf von zehn Jahren seit der Entstehung des
Anspruchs.

» [II] Besteht die Bereicherung in einer Forderung an den Verletzten, so
kann dieser die Erfullung auch dann verweigern, wenn der
Bereicherungsanspruch verjahrt ist.
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Section 420. (Draft in English from Vol.79)

* A person who, wilfully or negligently, unlawfully injures the life, body, health,
liberty, property or any right of another person, is said to commit a wrongful
act and is bound to make compensation therefore.

{References)
vc quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 186

2. Jp. Code (1896,98): [ 709]

3. Gr. Code (1896): 823 [=823 par.1]

4. Miscellaneous: [Fr.1382,1383; S.0.41 par.1]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.186:
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» [Presumed Origin] This provision is probably based on:

* German Civil Code (1896), Sec.823;

* [I] A person who, wilfully or negligently, unlawfully
injures the life, body, health, freedom, property or any
other right of another is bound to compensate him for
any damage arising therefrom.

+ [II] A person who infringes a statutory provision intended
for the protection of others incurs the same obligation.
If, according to the purview of the statute, infringement
is possible even without any fault on the part of the
wrong-doer, the duty to make compensation arises only
if some fault can be imputed to him.

Qe
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The other miscellaneous sources are as follows:

* French Civil Code (1804), Arts.1382 and 1383;
+ Art.1382;

» Every action of man whatsoever which occasions injury to
another, binds him through whose fault it happened to
reparation thereof.

+ Art.1383;

» Every one is responsible for the damage of which he is the
cause, not only by his own act, but also.by his negligence or by
his imprudence.

» Schweizerisches Obligationenrecht (1911), Art.41;
* [I] Wer einem Andern widerrechtlich Schaden zufuigt, sei es mit
Absicht, sei es aus Fahrlassigkeit, wird ihm zum Ersatze verpflichtet.
« [II] Ebenso ist zum Ersatze verpflichtet, wer einem Andern in einer
gegen die guten Sitten verstoBenden Weise absichtlich Schaden
zufugt.
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Section 421. (Draft in English from Vol.79)
» The exercise of a right which can only have the purpose of causing injury to
another person is unlawful.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98):
3. Gr. Code (1896): * 226
4. Miscellaneous: 5.2 par.2 [=5.C.2 par.2]

{Comments)

The most plausible model for this section would be:

* German Civil Code (1896), Sec.226;

» The exercise of a right which can only have the purpose of causing
injury to another is unlawful.

The other miscellaneous source is as follows:
* Swiss Civil Code (1907), Art.2;

« [I] Everyone must, in the exercise of his rights and in the performance
of his duties, act with truth and faith.

* [II] The open misuse of a right finds no protection in the law.
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Section 422, (Draft in English from Vol.79)

e

» If damage results from an infringement of a statutory provision intended for
the protection of others, the person who so infringes is presumed to be in
fault.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 187]

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 823 par.2
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.823;

* [I] A person who, wilfully or negligently, unlawfully injures the life,
body, health, freedom, property or any other right of another is bound
to compensate him for any damage arising therefrom.

« [II] A person who infringes a statutory provision intended for the
protection of others incurs the same obligation. If, according to the
purview of the statute, infringement is possible even without any fault
on the part of the wrong-doer, the duty to make compensation arises
only if some fault can be imputed to him.
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Section 423. (Draft in English from Vol.79)

 [I] A person who, contrary to the truth, asserts or circulates as a fact that
which injurious to the reputation or the credit of another or his earnings or
prosperity in any other manner, shall compensate the other for any damage
arising therefrom, even if he does not know of its untruth, provided he ought
to know it.

 [II] A person who makes a communication the untruth of which is unknown
to him, does not thereby render himself liable to make compensation, if he
or the receiver of the communication has a rightful interest in it.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 186]

2. Jp. Code (1896,98): [ 710
3. Gr. Code (1896): * 824
4. Miscellaneous: [S.0.49]

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.824;

 [I] A person who maintains or publishes, contrary to the truth, a
statement calculated to endanger the credit of another, or to injure
his earnings or prosperity in any other manner, shall compensate the
other for any damage arising therefrom, even if he does not know of
its untruth, provided he ought to know it.

» [II] A person who makes a communication the untruth of which is
unknown to him, does not thereby render himself liable to make
compensation, if he or the receiver of the communication has a legal
interestin it.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.49;
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 [I] Wer in seinen persénlichen Verhaltnissen verletzt wird, hat bei
Verschulden Anspruch auf Ersatz des Schadens und, wo die besondere
Schwere der Verletzung und des Verschuldens es rechtfertigt,
Anspruch auf Leistung einer Geldsumme als Genugtuung.

« [II] Anstatt oder neben dieser Leistung kann der Richter auch auf eine
andere Art der Genugtuung erkennen.
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Section 424. (Draft in English from Vol.79)

» The Court, when given judgment as to the liability for wrongful act and the
amount of compensation, shall not be bound by the provisions of the
criminal law concerning liability to punishment or by the conviction or non-
conviction of the wrongdoer for a criminal offence.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 187]

2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous: * 5.0.53 par.1 [=5.0.53]

{Comments)
The most plausible model for this section would be:

» Schweizerisches Obligationenrecht (1911), Art.53;

* [I] Bei der Beurteilung der Schuld oder Nichtschuld, Urteilsfahigkeit
oder Urteilsunfahigkeit ist der Richter an die Bestimmungen Uber die
strafrechtliche Zurechnungsfahigkeit oder an eine Freisprechung
durch das Strafgericht nicht gebunden.

» [II] Ebenso ist das strafgerichtliche Erkenntnis mit Bezug auf die
Beurteilung der Schuld und die Bestimmung des Schadens fur den
Zivilrichter nicht verbindlich.
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Section 425. (Draft in English from Vol.79)

* An employer is jointly liable with his employee for the consequences of a
wrongful act committed by such employee in the course of his employment.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 7189

2. Jp. Code (1896,98): 715 [=715 par.1 sent.1]
3. Gr. Code (1896): 831 [=831 par.1 sent.1]

4. Miscellaneous: [Fr.1384 par.2; S.0.55 par.1]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.189;
- WEIiugnInRgResTNiuTulinlunauisasidn Fagnandlansevinluly
711901591190U

The other miscellaneous sources are as follows:

* French Civil Code (1804), Art.1384;

» [I] A person is responsible not only for the injury which is caused by
his own act, but also for that which is caused by the act of persons for
whom he is bound to answer, or by things which he has had under his
care.

« [II] The father, and the mother after the decease of her husband, are
responsible for the injury caused by their children being minors and
residing with them; masters and trustees, for the injury caused by
their servants and managers in the functions in which they have
employed them.

« [III] Tutors and artisans for the injury caused by their pupils and
apprentices during the period in which they are under their
superintendence.

 [IV] The responsibility above mentioned is incurred, unless the father
and mother, tutors and artisans, can prove that they were not able to
prevent the act which gives rise to such responsibility.

» Schweizerisches Obligationenrecht (1911), Art.55;

 [I] Der Geschaftsherr haftet fur den Schaden, den seine Angestellten

oder Arbeiter in Ausibung ihrer dienstlichen oder geschaftlichen
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Verrichtungen verursacht haben, wenn er nicht nachweist, dass er alle
nach den Umstanden gebotene Sorgfalt angewendet habe, um einen
Schaden dieser Art zu verhiten, oder dass der Schaden auch bei
Anwendung dieser Sorgfalt eingetreten ware.

[II] Der Geschaftsherr kann auf denjenigen, der den Schaden gestiftet
hat, insoweit Ruckgriff nehmen, als dieser selbst
schadenersatzpflichtig ist.
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Section 426. (Draft in English from Vol.79)

» The employer who has made compensation to a third person for a wrongful
act committed by his employee is entitled to reimbursement from such
employee.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 790

2. Jp. Code (1896,98): 715 par.3
3. Gr. Code (1896):

4. Miscellaneous: 5.0.55 par.2

{Comments)
The most plausible model for this section would be:

e QOld TeXt('|923) Sec.190;
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.55;
 [I] Der Geschaftsherr haftet fur den Schaden, den seine Angestellten

oder Arbeiter in Ausibung ihrer dienstlichen oder geschaftlichen
Verrichtungen verursacht haben, wenn er nicht nachweist, dass er alle
nach den Umstanden gebotene Sorgfalt angewendet habe, um einen
Schaden dieser Art zu verhiten, oder dass der Schaden auch bei
Anwendung dieser Sorgfalt eingetreten ware.

« [II] Der Geschaftsherr kann auf denjenigen, der den Schaden gestiftet
hat, insoweit Ruckgriff nehmen, als dieser selbst
schadenersatzpflichtig ist.
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Section 427. (Draft in English from Vol.79)

» The two foregoing sections shall apply mutatis mutandis to principal and
agent.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98):
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)
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Section 428. (Draft in English from Vol.79)

* An employer is not liable for damage done by the contractor to a third
person in the course of the work, unless the employer was at fault in regard
to the work ordered or to his instructions or to the selection of the
contractor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 716
3. Gr. Code (1896):

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.716;

» A person ordering work (an employer) is not bound to make
compensation for damages caused to a third person by a contractor in
the course of the execution of the work ordered, unless the orderer
has been in fault (guilty of negligence) in respect to his order or
instructions.
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Section 429. (Draft in English from Vol.79)

» A person, even though incapacitated, on account of minority or unsoundness
of mind, is liable for the consequences of his wrongful act. The parents of
such person are, or his guardian is, jointly liable with him, unless they or he
can prove that proper care in performing their or his duty of supervision has
been exercised.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 188 par.1

2. Jp. Code (1896,98): 712, 713, [ 714 par.1]

3. Gr. Code (1896): 827, 828, 829, [ 832 par.1]

4. Miscellaneous: Fr.1310 [; S.C.19 par.3, S.0.54]

{Comments)
The most plausible model for this section would be:

+ Old Text (1923), Sec.188;
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The other miscellaneous sources are as follows:

* French Civil Code (1804), Art.1310;
» Heis not relievable against obligations resulting from his own wrong
or quasi wrong.
» Swiss Civil Code (1907), Art.19;
« [I] Persons with capacity of judgment, but minors or incapacitated, can
obligate themselves in their transactions only with the consent of their
legal representatives. Without this consent they may accept voluntary
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benefits and exercise rights belonging to them by reason of # their
personality.

* [II] They are responsible for damage caused by their unlawful acts.

» Schweizerisches Obligationenrecht (1911), Art.54;

* [I] Aus Billigkeit kann der Richter auch eine nicht urteilsfahige Person,
die Schaden verursacht hat, zu teilweisem oder vollstandigem Ersatze
verurteilen.

« [II] Hat jemand voribergehend die Urteilsfahigkeit verloren und in
diesem Zustand Schaden angerichtet, so ist er hiefur ersatzpflichtig,
wenn er nicht nachweist, dass dieser Zustand ohne sein Verschulden

eingetreten ist.

281 Back to Table of Contents 1


https://www.google.co.th/books/edition/Das_schweizerische_obligationenrecht_vom/x5j5QiB-QDAC?hl=en&gbpv=0

< Previous Section | Next Section =

N1"M31430

. ﬁﬁ‘U’]@']"i]’]iEJ 1B M‘JE]UF’W]@@WUQ?JU@LLaUﬂﬁamiﬂlﬂ‘iJﬁ’]MWﬁﬂ@EJLUUUGIEJﬂﬂ "U’J
mqmnﬂm "iﬂ(51E’Ni‘UNﬂi?ﬂﬂUfﬂﬁﬂ’NﬂJﬂ?lﬂ?iﬂiuﬂﬂia Z13iA “UﬁL%WIﬂﬂiuVﬂﬁﬂU
iumwmaa“[,uﬂ’nmuammmu mmﬂwmﬂlmwmauuq Hlalganuseinge e
AINAUAIT

Section 430. (Draft in English from Vol.79)

» Ateacher, employer or other person who undertakes the supervision of an
incapacitated person either permanently or temporarily, is jointly liable with
such person for any wrongful act committed by the latter whilst under his
supervision, provided that it can be proved that he has not exercised proper
care.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 188 par.2

2. Jp. Code (1896,98): 714 [=714 par.2]
3. Gr. Code (1896): 832 [=832 par.2]
4. Miscellaneous: [Fr.1384 par.3, 4]

{Comments)
The most plausible model for this section would be:

+ Old Text (1923), Sec.188;
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The other miscellaneous source is as follows:

* French Civil Code (1804), Art.1384;

» [I] A person is responsible not only for the injury which is caused by
his own act, but also for that which is caused by the act of persons for
whom he is bound to answer, or by things which he has had under his
care.
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« [II] The father, and the mother after the decease of her husband, are
responsible for the injury caused by their children being minors and
residing with them; masters and trustees, for the injury caused by
their servants and managers in the functions in which they have
employed them ;

« [III] Tutors and artisans for the injury caused by their pupils and
apprentices during the period in which they are under their
superintendence.

 [IV] The responsibility above mentioned is incurred, unless the father
and mother, tutors and artisans, can prove that they were not able to
prevent the act which gives rise to such responsibility.
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Section 431. (Draft in English from Vol.79)

* In case falling under the two forgoing sections the provisions of Section 426
apply mutatis mutandis.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98):
3. Gr. Code (1896):
4. Miscellaneous:

{Comments)
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Section 432. (Draft in English from Vol.79)

 [I] If several persons by a joint wrongful act cause damage to another
person, they are jointly bound to make compensation for the damage. The
same applies if, among several joint doers of an act, the one who caused the
damage cannot be ascertained.

« [II] Persons who instigate or assist in a wrongful act are deemed to be joint
actors.

+ [III] As between themselves the persons jointly bound to make
compensation are liable in equal shares unless, under the circumstances, the
Court otherwise decides.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 791, 192

2. Jp. Code (1896,98): 719

3. Gr. Code (1896): * 830

4. Miscellaneous: 5.0.50 [=5.0.50 par.1, 2]

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.830;

» [I] If several persons have caused any damage by an act committed in
common, each is responsible for the damage. The same rule applies if
it cannot be discovered which of several participants has actually
caused the damage.

» [II] Instigators and accomplices are in the same position as joint-
doers.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.50;
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 [I] Haben Mehrere den Schaden gemeinsam verschuldet, sei es als
Anstifter, Urheber oder Gehdilfen, so haften sie dem Geschadigten
solidarisch.

* [II] Ob und in welchem Umfange die Beteiligten Rickgriff
gegeneinander haben, wird durch richterliches Ermessen bestimmt.

« [III] Der Beglinstiger haftet nur dann und nur so weit fur Ersatz, als er
einen Anteil an dem Gewinn empfangen oder durch seine Beteiligung
Schaden verursacht hat.
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Section 433. (Draft in English from Vol.79)

» [I] If damage is caused by an animal, the owner, or the person who
undertakes to keep the animal on behalf of the owner, is bound to
compensate the injured party for any damage arising therefrom, unless he
can prove that he has exercised proper care in keeping it according to its
species and nature or other circumstances, or that the damage would have
been occasioned notwithstanding the exercise of such care.

 [II] The person responsible under the foregoing paragraph may exercise a
right of recourse against the person who has wrongfully excited or provoked
the animal or against the owner of another animal which has caused the
excitement or provocation.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): [718]

3. Gr. Code (1896): 833 [834]

4. Miscellaneous: [Fr.1385]; $.0.56

{Comments)
This section would be a compound provision from two different models as follows:

* [Primary model] German Civil Code (1896), Secs.833 and 834;
» Sec.833;

» Ifa person is killed, or the body or health of a person is injured,
or a thing is damaged by an animal, the person who keeps the
animal is bound to compensate the injured party for any
damage arising therefrom.

* Sec.834,

» A person who undertakes to take charge of an animal under a
contract with the keeper of the animal, is responsible for any
damage which the animal causes to a third party in the manner
specified in 833. The responsibility does not arise if he has
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exercised ordinary care in taking charge of the animal, or if the
damage would have been occasioned notwithstanding the
exercise of such care.

* [Secondary model]Schweizerisches Obligationenrecht (1911), Art.56;

« [I] Fir den von einem Tier angerichteten Schaden haftet, wer dasselbe
halt, wenn er nicht nachweist, dass er alle nach den Umstanden
gebotene Sorgfalt in der Verwahrung und Beaufsichtigung
angewendet habe, oder dass der Schaden auch bei Anwendung dieser
Sorgfalt eingetreten ware.

« [II] Vorbehalten bleibt ihm der Rickgriff, wenn das Tier von einem
Andern oder durch das Tier eines Andern gereizt worden ist.

« [III] Die Haftung fur den durch Jagdwild verursachten Schaden ordnet
das kantonale Recht.
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Section 434. (Draft in English from Vol.79)

 [I] If damage is caused by reason of the defective construction or insufficient
maintenance of a building or other structure, the possessor of such building
or structure is bound to make compensation; but if the possessor has used
proper care to prevent the happening of the damage, the owner is bound to
make compensation.

+ [II] The provisions of the foregoing paragraph apply correspondingly to
defects in the planting or propping up of bamboos or trees.

« [III] If in cases of the foregoing two paragraphs there is also some other
person who is responsible for the cause of the damage, the possessor or
owner may exercise a right of recourse against such person.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98): * 717

3. Gr. Code (1896): 826 - 823 [??], [836 - 838], 840 par.3
4. Miscellaneous: Fr.1386; 5.0.58

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.717;

 [I] When damages have been caused by the defective construction or
insufficient maintenance of structures on land, the possessor of such
structures is bound to compensate the injured party for any damage
arising therefrom. But when the possessor has exercised due care and
attention for the purpose of avoiding the occurrence of the damage,
the owner must make compensation.

« [II] The provisions of the preceding Paragraph apply correspondingly
to defects in the planting or support of trees and bamboos.
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« [III] In the case of the preceding two Paragraphs, if there is also some
other person who is responsible for the cause of the damage, the
possessor or the owner may exercise his right of claim for
reimbursement (right of recourse) against him.

The other miscellaneous sources are as follows:

* French Civil Code (1804), Art.1386;

» The proprietor of a building is responsible for the injury caused by its
fall, when it has happened in consequence of the want of necessary
repairs or from defect in its construction.

» Schweizerisches Obligationenrecht (1911), Art.58;

» [I] Der Eigentimer eines Gebdudes oder eines andern Werkes hat den
Schaden zu ersetzen, den diese infolge von fehlerhafter Anlage oder
Herstellung oder von mangelhafter Unterhaltung verursachen.

« [II] Vorbehalten bleibt ihm der Ruckgriff auf Andere, die ihm hiefur
verantwortlich sind.
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Section 435. (Draft in English from Vol.79)

» A person who is threatened with an injury from a building or other structure
belonging to another is entitled to require the latter to make necessary
measures for averting the danger.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): 908

4. Miscellaneous: *5.0.59 [=5.0.59 par.1]

{Comments)
The most plausible model for this section would be:

» Schweizerisches Obligationenrecht (1911), Art.59;
 [I] Wer von dem Gebaude oder Werke eines Andern mit Schaden
bedroht ist, kann von dem Eigentimer verlangen, dass er die
erforderlichen Mal3regeln zur Abwendung der Gefahr treffe.
« [II] Vorbehalten bleiben die Anordnungen der Polizei zum Schutze von
Personen und Eigentum.
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Section 436. (Draft in English from Vol.79)

* An occupier of a building is responsible for damage arising from things
which fall from it or are thrown into an improper place.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. Jp. Code (1896,98):
3. Gr. Code (1896):
4. Miscellaneous: * Br.1529

{Comments)

The most plausible model for this section would be:
e Civil Code of Brazil (1916), Art.1529;

» The person who inhabits a house, or a part of it, is responsible for the
damage arising from things which fall from it or are thrown into an
improper place (langadas em logar indevido).
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Section 437.

(Draft in English from Vol.79)

» [I] A person is responsible for injury caused by any conveyance propelled by
mechanism which is in his possession or control, unless he proves that the
injury results from force majeure or fault of the injured person.

 [II] The same applies to the person who has in his possession things
dangerous by nature of destination or on account of their mechanical action.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous: Fr.1384 [=Fr. 1384 par.1], Br.1527

{Comments)
The miscellaneous sources are as follows:

e French Civil Code (1804), Art.1384;

[I] A person is responsible not only for the injury which is caused by
his own act, but also for that which is caused by the act of persons for
whom he is bound to answer, or by things which he has had under his
care.

[II] The father, and the mother after the decease of her husband, are
responsible for the injury caused by their children being minors and
residing with them; masters and trustees, for the injury caused by
their servants and managers in the functions in which they have
employed them ;

[III] Tutors and artisans for the injury caused by their pupils and
apprentices during the period in which they are under their
superintendence.

[IV] The responsibility above mentioned is incurred, unless the father
and mother, tutors and artisans, can prove that they were not able to
prevent the act which gives rise to such responsibility.
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 Civil Code of Brazil (1916), Art.1527;
» The owner, or keeper (detentor), of an animal shall make good
(resarcird) the damtige caused by it, unless he proves:

I. That he kept and watched it with precise care.

 II. That the animal was provoked by another.

 III. That the person injured acted imprudently {gioe houver
imprudencia do offendido).

« V. That the fact resulted from accident (caso fortuito), or vis
major.
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Section 438. (Draft in English from Vol.79)

e [I] The Court shall determine the manner and the extent of the
compensation according to the circumstances and the gravity of the
wrongful act.

+ [II] Compensation may include restitution of the property of which the
injured person has been wrongfully deprived or its value as well as damages

for any injury caused.

{References)
v quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 7198

2. Jp. Code (1896,98): 710

3. Gr. Code (1896): [ 249]

4. Miscellaneous: * 5.0.43 [=5.0.43 par.1]

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Schweizerisches Obligationenrecht (1911), Art.43;
 [I] Art und GroRRe des Ersatzes fir den eingetretenen Schaden
bestimmt der Richter, der hiebei sowohl die Umstande als die Grol3e
des Verschuldens zu wurdigen hat.
* [II] Wird Schadenersatz in Gestalt einer Rente zugesprochen, so ist der
Schuldner gleichzeitig zur Sicherheitsleistung anzuhalten.

» [Secondary model] Old Text (1923), Sec.198;
. Aulvmeaunuiiy viutssuliiiussnnssed
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Section 439. (Draft in English from Vol.79)

* A person who is bound to return a thing of which he has deprived another by
a wrongful act is also responsible for the accidental destruction of the thing,
or for accidental impossibility of returning it arising from any other cause, or
for its accidental deterioration, unless destruction or the impossibility of
returning it or the deterioration would have come about happened even if
the wrongful act had not been committed.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 199 [=199 — 177]
2. Jp. Code (1896,98):

3. Gr. Code (1896): * 848

4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.848;

» A person who is bound to return a thing of which he has deprived
another by an unlawful act is also responsible for the accidental
destruction of the thing, or for accidental impossibility of returning it
arising from any other cause, or for its accidental deterioration, unless
the destruction or the impossibility of returning it, or the deterioration
would have come about even if the deprivation had not taken place.
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Section 440. (Draft in English from Vol.79)

+ If on account of the taking of a thing its value, or, on account of damage to a
thing, its diminution in value is to be made good, the injured party may
demand interest on the amount to be made good from the time which
serves as the basis for the estimate of the value.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 849
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.849;
 If on account of the taking of a thing its value, or, on account of
damage to a thing, its diminution in value is to be made good, the
injured party may demand interest on the amount to be made good
from the time which serves as the basis for the estimate of the value.
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Section 441. (Draft in English from Vol.79)

+ If a person bound to make compensation for any damage on account of the
taking or damaging of a movable compensates the person whose possession
the thing was at the time of taking or damage, he is discharged by so doing
even if a third party was the owner of the thing, or had some other right in
the thing, unless the right of the third party is known to him or remains
unknown in consequence of gross negligence.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 857
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.851;
 If a person bound to make compensation for any damage on account

of the taking or damaging of a moveable compensates the person in
whose possession the thing was at the time of the taking or damage,
he is discharged by so doing even if a third party was owner of the
thing, or had some other right in the thing, unless the right of the third
party is known to him or remains unknown in consequence of gross
negligence.
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Section 442, (Draft in English from Vol.79)

« If any fault of the injured party has contributed in causing the injury, the
provisions of Section 223 shall apply mutatis mutandis.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 200

2. Jp. Code (1896,98): [ 722 par.2]

3. Gr. Code (1896): * 846 [=846 —» 254]
4. Miscellaneous: [S.0.44 par.1]

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Secs.846 & 254;
* Sec.846;
 If, in the cases provided for by 844, 845, some fault of the
injured party has contributed in causing the damage which the
third party has sustained, the provisions of 254 apply to the
claim of the third party.
* Sec.254,
 [I] If any fault of the injured party has contributed in causing
the injury, the obligation to compensate the injured party and
the extent of the compensation to be made depends upon the
circumstances, especially upon how far the injury has been
caused chiefly by the one or the other party.
 [II] This applies also even if the fault of the injured party
consisted only in an omission to call the attention of the debtor
to the danger of an unusually serious injury which the debtor
neither knew nor ought to have known, or in an omission to
avert or mitigate the injury. The provision of 278 applies
mutatis mutandis.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.44;
 [I] Hat der Geschadigte in die schadigende Handlung eingewilligt, oder
haben Umstdnde, flr die er einstehen muss, auf die Entstehung oder
Verschlimmerung des Schadens eingewirkt oder die Stellung des
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Ersatzpflichtigen sonst erschwert, so kann der Richter die Ersatzpflicht
ermaRigen oder ganzlich von ihr entbinden.

[1I] Wiirde ein Ersatzpflichtiger, der den Schaden weder absichtlich
noch grob fahrlassig verursacht hat, durch Leistung des Ersatzes in
eine Notlage versetzt, so kann der Richter auch aus diesem Grunde
die Ersatzpflicht ermaRigen.
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Section 443. (Draft in English from Vol.79)

» [I] In the case of causing death, compensation shall include funeral and
other necessary expenses.

+ [II] If death did not ensue immediately, compensation shall include in
particular expenses for medical treatment and damages for the loss of
earning on account of disability to work.

« [III] If on account of the death any person has been deprived of his legal
support, he is entitled to compensation therefore.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 202

2. Jp. Code (1896,98):

3. Gr. Code (1896): 844

4. Miscellaneous: * 5.0.45

{Comments)
The most plausible model for this section would be:

» Schweizerisches Obligationenrecht (1911), Art.45;

» [I] Im Falle der Totung eines Menschen sind die entstandenen Kosten,
insbesondere diejenigen der Bestattung, zu ersetzen.

« [II] Ist der Tod nicht sofort eingetreten, so muss namentlich auch fir
die Kosten der versuchten Heilung und fir die Nachteile der
Arbeitsunfahigkeit Ersatz geleistet werden.

» [III] Haben andere Personen durch die Totung ihren Versorger
verloren, so ist auch fir diesen Schaden Ersatz zu leisten.
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Section 444. (Draft in English from Vol.79)

» [I] In the case of an injury to the body or health, the injured person is
entitled to receive reimbursement of his expenses and damages for total or
partial disability to work, for the present as well as for the future.

« [II] If at the time of giving judgment it is impossible to ascertain the actual
consequences of the injury, the Court may reserve in the judgment the right
to revise such judgment for a period not exceeding two years.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 201

2. Jp. Code (1896,98):

3. Gr. Code (1896): [ 843]
4. Miscellaneous: * 5.0.46

{Comments)
The most plausible model for this section would be:

» Schweizerisches Obligationenrecht (1911), Art.46;

 [I] Kérperverletzung gibt dem Verletzten Anspruch auf Ersatz der
Kosten, sowie auf Entschadigung fir die Nachteile ganzlicher oder
teilweiser Arbeitsunfahigkeit, unter Berucksichtigung der Erschwerung
des wirtschaftlichen Fortkommens.

+ [II] Sind im Zeitpunkte der Urteilsfallung die Folgen der Verletzung
nicht mit hinreichender Sicherheit festzustellen, so kann der Richter
bis auf zwei Jahre, vom Tage des Urteils an gerechnet, dessen
Abanderung vorbehalten.
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Section 445. (Draft in English from Vol.79)

» In the case of causing death, or of causing injury to the body or health of
another, or in the case of deprivation of liberty, if the injured person was
bound by law to perform service in favour of a third person in his household
or industry, the person bound to make compensation shall compensate the
third person for the loss of such service.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896): * 845
4. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.845;

 Inthe case of causing death, or of causing injury to the body or health
of another, or in the case of deprivation of liberty, if the injured party
was bound by law to perform service in favour of a third party in his
household or industry, the person bound to make compensation shall
compensate the third party for the loss of service by the payment of a
money annuity. The provisions of 843, pars. 2 to 4, apply mutatis
mutandis.
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Section 446. (Draft in English from Vol.79)

* [I] In the case of injury to the body or health of another, or in the case of
deprivation of liberty, the injured person may also claim compensation for
the damage which is not pecuniary loss. The claim is not transferable, and
does not pass to the heirs, unless it has been acknowledged by contract, or
on action on it has been commenced.

* [II] A like claim belongs to a woman against whom an immoral crime is
committed.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 201]

2. Jp. Code (1896,98): [ 710]
3. Gr. Code (1896): * 847
4. Miscellaneous: [S.0.47]

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.847;

 [I] In the case of injury to the body or health of another, or in the case
of deprivation of liberty, the injured party may also demand an
equitable compensation in money for the damage which is not a
pecuniary loss. The claim is not transferable, and does not pass to the
heirs, unless it has been acknowledged by contract, or an action on it
has been commenced.

+ [II] A like claim belongs to a woman against whom an immoral crime
or offence is committed, or who is induced by fraud, or by threats, or
by an abuse of a relation of dependence to permit illicit cohabitation.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.47;
» Bei Totung eines Menschen oder Koérperverletzung kann der Richter
unter Wurdigung der besonderen Umstande dem Verletzten oder den
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Angehdrigen des Getdteten eine angemessene Geldsumme als
Genugtuung zusprechen.
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Section 447. (Draft in English from Vol.79)

» Against a person who has injured the reputation of another, the Court may,
on the application of the injured person order proper measures to be taken
for the rehabilitation of the latter's reputation, instead of, or together with,
compensation damages.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 186]

2. Jp. Code (1896,98): * 723

3. Gr. Code (1896): 249, 824

4. Miscellaneous: S.0.43 [S.0.49

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896/98), Art.723;

» Against a person who has injured the honour (reputation ) of another
the Court may, upon the demand of the injured party, order suitable
measures to be adopted for the recovery of his honour (reputation)
instead of, or together with, compensation for damage.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.49;
 [I] Wer in seinen persdnlichen Verhaltnissen verletzt wird, hat bei
Verschulden Anspruch auf Ersatz des Schadens und, wo die besondere
Schwere der Verletzung und des Verschuldens es rechtfertigt,
Anspruch auf Leistung einer Geldsumme als Genugtuung.
« [II] Anstatt oder neben dieser Leistung kann der Richter auch auf eine
andere Art der Genugtuung erkennen.
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Section 448. (Draft in English from Vol.79)

 [I] The claim for damages arising from wrongful act is barred by prescription
after one year from the day when the wrongful act and the person bound to
make compensation became known to the injured person, or ten years from
the day when the wrongful act was committed.

+ [II] However if the damages are claimed on account of an act punishable
under the criminal law for which a longer prescription is provided such
longer prescription shall apply.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 203

2. Jp. Code (1896,98): [ 724]

3. Gr. Code (1896): 852 [=852 par.1]

4. Miscellaneous: S.0.50 [??] * [5.0.60 par.1, 2]

{Comments)
The most plausible model for this section would be:

» Schweizerisches Obligationenrecht (1911), Art.60;

 [I] Der Anspruch auf Schadenersatz oder Genugtuung verjahrt in
einem Jahre von dem Tage hinweg, wo der Geschadigte Kenntnis vom
Schaden und von der Person des Ersatzpflichtigen erlangt hat,
jedenfalls aber mit dem Ablaufe von zehn Jahren, vom Tage der
schadigenden Handlung an gerechnet.

« [II] Wird jedoch die Klage aus einer strafbaren Handlung hergeleitet,
fur die das Strafrecht eine langere Verjahrung vorschreibt, so gilt diese
auch fir den Zivilanspruch.

» [III] Ist durch die unerlaubte Handlung gegen den Verletzten eine
Forderung begrindet worden, so kann dieser die Erfullung auch dann
verweigern, wenn sein Anspruch aus der unerlaubten Handlung
verjahrt ist.
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Section 449. (Draft in English from Vol.79)

* [I] A person who, acting in lawful defence or under a lawful command, has
caused injury to any other person is not liable to make compensation.

 [II] The injured person can claim compensation from the person against
whom the lawful defence was directed, or from the person who wrongfully
gave the command, as the case may be.

{References)
v quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 796

2. Jp. Code (1896,98): 720 [=720 par.1]
3. Gr. Code (1896): 227 - 231, 904

4. Miscellaneous: S.0.52 par.1

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.196;
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.52;
 [I] Wer in berechtigter Notwehr einen Angriff abwehrt, hat den
Schaden, den er dabei dem Angreifer in seiner Person oder in seinem
Vermogen zufugt, nicht zu ersetzen.
« [II] Wer in fremdes Vermodgen eingreift, um drohenden Schaden oder
Gefahr von sich oder einem Andern abzuwenden, hat nach Ermessen
des Richters Schadenersatz zu leisten.
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« [III] Wer zum Zwecke der Sicherung eines berechtigten Anspruches
sich selbst Schutz verschafft, ist dann nicht ersatzpflichtig, wenn nach
den gegebenen Umstanden amtliche Huilfe nicht rechtzeitig erlangt
und nur durch Selbsthulfe eine Vereitelung des Anspruches oder eine
wesentliche Erschwerung seiner Geltendmachung verhindert werden
konnte.
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Section 450. (Draft in English from Vol.79)

 [I]If a person damages or destroys a thing in order to avert an immediate
common danger, he is not liable to make compensation, provided the
damage done is not out of proportion to the danger.

« [II] If a person damages or destroys a things in order to avert an immediate
individual danger, he shall make restitution therefore.

« [III] If a person damages or destroys a thing in order to protect the rights of
himself or of a third person against immediate danger threatened by the
thing itself, such person is not liable to make compensation, provided the
damage done is not out of proportion to the danger. If the danger was
caused by such person's fault he is liable to make compensation.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 797

2. Jp. Code (1896,98): [ 720 par.2]
3. Gr. Code (1896): 228

4. Miscellaneous: [S.0.52 par.2]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.197;
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.52;

 [I] Wer in berechtigter Notwehr einen Angriff abwehrt, hat den
Schaden, den er dabei dem Angreifer in seiner Person oder in seinem
Vermogen zufugt, nicht zu ersetzen.

* [II] Wer in fremdes Vermogen eingreift, um drohenden Schaden oder
Gefahr von sich oder einem Andern abzuwenden, hat nach Ermessen
des Richters Schadenersatz zu leisten.

« [III] Wer zum Zwecke der Sicherung eines berechtigten Anspruches
sich selbst Schutz verschafft, ist dann nicht ersatzpflichtig, wenn nach
den gegebenen Umstanden amtliche Hulfe nicht rechtzeitig erlangt
und nur durch Selbsthilfe eine Vereitelung des Anspruches oder eine
wesentliche Erschwerung seiner Geltendmachung verhindert werden
konnte.
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Section 451. (Draft in English from Vol.79)

» [I] A person who uses force for protecting his right is not liable to make
compensation if under the circumstances the help of the Court or of the
proper authorities is not obtainable in due time and there is danger that, if
he does not act immediately, the realization of his right will be frustrated or
seriously impeded.

 [II] The using of force according to the foregoing paragraph must be strictly
limited to that which is necessary for adverting the danger.

« [III] If any person does the act specified in the first paragraph under the
erroneous assumption that the necessary conditions exist to render his act
lawful, he is liable to make compensation to the other person, even if the
error was not due to his negligence.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 794, 195

2. Jp. Code (1896,98):

3. Gr. Code (1896): 229 230, 231

4. Miscellaneous: 5.0.52 [=5.0.52 par.3]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Secs.194 and 195;
* Sec.194,
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» [Presumed Origin] These provisions are probably based on:
* German Civil Code (1896), Secs.229, 230, and 231;

Sec.229;
 If a person, for the purpose of self-help, destroys

or injures a thing, or for the purpose of self-help
apprehends an obligor who is suspected of
intending flight or overcomes the resistance of the
obligee to an act which the latter is bound to
permit, he does not act unlawfully if the help of a
magistrate is not obtainable in a reasonable time,
and there is danger that if he does not act
immediately the realisation of the claim will be
frustrated or seriously impeded.

Sec.230;
* [I] Self-help must not be carried further than is

necessary to avert the danger.

[II] In case of the seizure of things, unless
compulsory execution is effected, leave to distrain
shall be applied for.

[IIT] In case of the apprehension of the obligor,
unless he is again set at liberty, leave for the
precautionary detention of his person shall be
applied for to the District Court in whose district
the apprehension took place; the obligor shall be
brought before the Court without delay.

[IV] If the application to the Court is delayed or
rejected, the restitution of the things seized and
the liberation of the person apprehended shall
take place without delay.

Sec.321;
 If any person does one of the acts specified in 229

under the erroneous assumption that the
necessary conditions exist to render his act lawful,
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he is liable to compensate the other party, even if
the error was not due to negligence.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.52;

 [I] Wer in berechtigter Notwehr einen Angriff abwehrt, hat den
Schaden, den er dabei dem Angreifer in seiner Person oder in seinem
Vermogen zufugt, nicht zu ersetzen.

* [II] Wer in fremdes Vermogen eingreift, um drohenden Schaden oder
Gefahr von sich oder einem Andern abzuwenden, hat nach Ermessen
des Richters Schadenersatz zu leisten.

« [III] Wer zum Zwecke der Sicherung eines berechtigten Anspruches
sich selbst Schutz verschafft, ist dann nicht ersatzpflichtig, wenn nach
den gegebenen Umstanden amtliche Hulfe nicht rechtzeitig erlangt
und nur durch Selbsthilfe eine Vereitelung des Anspruches oder eine
wesentliche Erschwerung seiner Geltendmachung verhindert werden
konnte.
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Section 452. (Draft in English from Vol.79)

» [I] A possessor of an immovable property is entitled to seize animals
belonging to another person which cause injury on such property and retain
them as security for any compensation which may be due to him, he is even
entitled to kill them if it is necessary under the circumstances.

« [II] However he must give notice without delay to the owner of the animals.
If the owner could not be found the person seizing must take proper
measures to seek him out.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. Jp. Code (1896,98):

3. Gr. Code (1896):

4. Miscellaneous: *5.0.57

{Comments)
The most plausible model for this section would be:

» Schweizerisches Obligationenrecht (1911), Art.57;

« [I] Der Besitzer eines Grundstuickes ist berechtigt, Dritten angehdrige
Tiere, die auf dem Grundstuicke Schaden anrichten, zur Sicherung
seiner Ersatzforderung einzufangen und in seinen Gewahrsam zu
nehmen und, wo die Umstande es rechtfertigen, sogar zu toten.

« [II] Erist jedoch verpflichtet, ohne Verzug dem Eigentimer davon
Kenntnis zu geben und, sofern ihm dieser nicht bekannt ist, zu dessen
Ermittelung das Noétige vorzukehren.
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